Case 1 :06-cv-01 690-RBW Document 6 Filed 1 0/26/2006 Page 1 of 22 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MAJID KHAN, et al. 

Petitioners, 



GEORGE W. BUSH, 

President of the United States, 
et al, 



Respondents. 



Civil Action No. 06-CV-1690 (RBW) 



RESPONDENTS' MEMORANDUM IN OPPOSITION TO 

PETITIONERS' MOTION FOR EMERGENCY ACCESS TO COUNSEL AND 

ENTRY OF AMENDED PROTECTIVE ORDER 

Respondents hereby respectfully submit this memorandum in opposition to the motion 

filed by petitioners' counsel seeking entry in this case of the protective order and counsel access 

regime used in certain other Guantanamo detainee cases ("Petrs' Motion"). This Court lacks 

jurisdiction to enter such a regime, and, in any event, the regime requested by petitioners' 

counsel is inadequate in hght of special concerns presented by petitioner's circumstances. As 

explained below, pursuant to the amendments to the habeas statute, 28 U.S.C. § 2241, made by 

the Detainee Treatment Act of 2005 and the recently enacted Military Commissions Act of 2006, 

this Court lacks jurisdiction over this case; indeed, it clearly lacked jurisdiction the day the case 

was filed. The Detainee Treatment Act and the Military Commissions Act, by their explicit 

terms, withdraw habeas and other jurisdiction of the District Courts to consider detention-related 

claims of individuals such as petitioner. Providing the relief requested by petitioners' counsel 

would be inconsistent with the complete absence of jurisdiction of this Court over the case. 
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In addition, petitioners' counsel's requested relief should also be denied because the 
protective order and counsel access regime counsel requests is inadequate in light of special 
circumstances in this case. While petitioner is currently held in Department of Defense custody 
at Guantanamo Bay, he was previously detained in the custody of the Central Intelligence 
Agency, as part of its still highly classified, high-value terrorist detainee program. By virtue of 
this prior detention, any protective order and counsel access regime must appropriately address 
the handling of information of a classification level and sensitivity that is not adequately 
protected or addressed by the protective order regime that petitioners' counsel requests, i.e., the 
regime applicable in various other Guantanamo detainee cases. 

Any appropriate protective order and regime for counsel access, however, should be 
developed or entered only by a forum court that, consistent with statute, has jurisdiction. The 
most the Court should do at this stage is either schedule proceedings to deal with the 
jurisdictional issue or await consideration of the jurisdictional issue by the Court of Appeals in 
the cases pending before it, while staying proceedings in the case - including with respect to 
petitioners' request for entry of a protective order regime. In any event, petitioners' counsel's 
motion should be denied. 

BACKGROUND 

This case was initiated by the filing of a petition for writ oi habeas corpus on September 
29, 2006. See Petition (dkt. no. 1). The petition purports to be filed on behalf of Maj id Khan, a 
detainee at the United States Naval Base at Guantanamo Bay, Cuba ("Guantanamo"), through 
Khan's wife, a Pakistani citizen, Rabia Khan. See id. Tl 1 1. The petition, however, is neither 
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signed nor verified by the purported next friend, as required by statute. See Petition; 28 U.S.C. § 2242. 

Majid Khan is unique among most of the Guantanamo detainees. He is one of fourteen 
terrorist leaders and operatives who were recently transferred to Guantanamo to the custody of 
the Department of Defense ("DoD") from the custody of the Central Intelligence Agency 
("CIA"). The CIA had previously held Khan as part of a special, limited program operated by 
that agency to capture; detain (in secret, off-shore facilities); and interrogate key terrorist leaders 
and operatives in order to help prevent terrorist attacks. See Declaration of Marilyn A. Dom 
TlTl 7, 10, 16 ("Dorn Deck") (attached as Exhibit 1)'; see also President George W. Bush, Speech: 
President Discusses Creation of Military Commissions to Try Suspected Terrorists (September 6, 
2006) (copy attached as Exhibit 2) (acknowledging CIA program; discussing Majid Khan 
involvement in program).^ The importance of the program to national security interests cannot 
be overstated. Information obtained through the program has provided the United States with 
one of the most useful tools in combating terrorist threats to the national security. Dorn 
Decl. Tl 1 1 . It has shed light on probable targets and likely methods for attacks on the United 
States, has led to the disruption of terrorist plots against the United States and its allies, and has 
gathered information that has played a role in the capture and questioning of senior Al Qaeda 
operatives. Id. Many aspects of the high-value-terrorist detainee program remain classified as 
TOP SECRET, Sensitive Compartmented hiformation ("TOP SECRET//SCI"). Id. For 



' Ms. Dorn serves as the Information Review Officer for the National Clandestine Service 
of the CIA, and is responsible for ensuring that disclosure of information does not jeopardize 
CIA interests, personnel, or facilities or compromise CIA intelligence activities, sources, or 
methods. See Dorn Decl. HI! 1-3. 

^ The text of the President's speech is also available at <<http://www.whitehouse.gov/ 
news/releases/2006/09/20060906-3 .html» . 
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example, information sucli as wliere detainees have been held, the details of their confinement, 
interrogation methods, and other operational details constitute or involve TOP SECRET//SCI 
information. Id. 

Under Executive Order 12958, as amended,^ the anticipated severity of the damage to 
national security resulting from disclosure determines which of three classification levels is 
applied to information. Thus, if an unauthorized disclosure of information reasonably could be 
expected to cause damage to the national security, that information may be classified as 
CONFIDENTIAL; serious damage may be classified as SECRET; and exceptionally grave 
damage maybe classified as TOP SECRET. Id. § 1.2. Section 4.3 of Executive Order 12958 
further provides that specified officials may create special access programs upon a finding that 
the vulnerability of, or threat to, specific information is exceptional, and the normal criteria for 
determining eligibility for access applicable to information classified at the same level are not 
deemed sufficient to protect the information from unauthorized disclosure. The Director of the 
CIA is responsible for establishing and maintaining special access programs relating to 
inteUigence activities, sources, and methods. Id. § 4.3. These special access programs relating to 
intelligence are called Sensitive Compartmented Information, or SCI, programs. See Dorn 
Decl. Tl 9. As noted above, many aspects of the high-value terrorist detainee program are 
classified at the TOP SECRET//SCI level. 

Khan is currently detained at Guantanamo and is awaiting a Combatant Status Review 
Tribunal ("CSRT"), a DoD proceeding in which a Guantanamo detainee's status as an enemy 



' See Executive Order 13292, 68 Fed. Reg. 15315 (Mar. 28, 2003). 
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combatant is reviewed and determined. During CSRT proceedings, a detainee is provided with 
notice of the unclassified factual basis for his classification as an enemy combatant, he is aUowed 
to present reasonably available evidence on his own behalf, and the tribunal members then make 
an independent determination as to whether the detainee should be designated as an enemy 
combatant. See Deputy Secretary of Defense Memorandum, "Implementation of Combatant 
Status Review Tribunal Procedures for Enemy Combatants Detained at Guantanamo Bay Naval 
Base, Cuba" (July 14, 2006) (available at <<www.defenselink.mil/news/ 
Combatant_Tribunals.html» under "CSRT Procedures"). 

The petition in this case was filed on September 29, 2006. At that time, the Detainee 
Treatment Act of 2005, Pub. L. No. 109-148, tit. X, 119 Stat. 2680 (10 U.S.C. § 801 note) 
("DTA"), enacted on December 30, 2005, had amended the habeas statute, 28 U.S.C. § 2241, to 
provide that "no court, justice, or judge shall have jurisdiction" to consider either (1) a habeas 
petition filed by an alien detained by DoD at Guantanamo, or (2) "any other action against the 
United States or its agents relating to any aspect of the detention" of such ahens. See DTA 
§ 1005(e)(1). While the Supreme Court in Hamdan v. Rumsfeld, 548 U.S. _, 126 S. Ct. 2749, 
2762-69 (2006), held that this particular aspect of the amendment to the habeas statute did not 
apply to habeas petitions pending prior to the enactment of the Act, the petition in this case was 
filed weU after enactment of the Act. See also DTA § 1005(h)(1) (provision withdrawing court 
jurisdiction "take[s] effect on the date of enactment" of the DTA). hi addition, the Detainee 
Treatment Act created an exclusive review mechanism in the D.C. Circuit to address the validity 
of the detention of such aliens held as enemy combatants: section 1005(e)(2) of the Act stated 
that the D.C. Circuit "shall have exclusive jurisdiction to determine the validity of any final 
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decision of a Combatant Status Review Tribunal that an alien is properly detained as an enemy 
combatant," and it further specified the scope and intensiveness of that review. 

Then, on October 17, 2006, the President signed into law the Military Commissions Act 

of 2006, Pub. L. No. 109- (copy attached as Exhibit 3) ("MCA"). The MCA, among other 

things, again amends 28 U.S.C. § 2241 to provide that "no court, justice, or judge shall have 
jurisdiction" to consider either (1) habeas petitions "filed by or on behalf of an alien detained by 
the United States who has been determined by the United States to have been properly detained 
as an enemy combatant or is awaiting such determination," or (2) "any other action against the 
United States or its agents relating to any aspect of the detention, transfer, treatment, trial, or 
conditions of confinement of an alien who is or was detained by the United States who has 
been determined by the United States to have been properly detained as an enemy combatant 
or is awaiting such determination," except as provided in section 1005(e)(2) and (e)(3) of the 
DTA."* See MCA § 7(a) (located on pages 36-37 of Exhibit 3). Further, the new amendment to 
§ 2241 takes effect on the date of enactment and applies specifically "to all cases, without 
exception, pending on or after the date of the enactment of this Act which relate to any aspect of 
the detention, transfer, treatment, trial, or conditions of detention of an alien detained by the 
United States since September 11, 2001." Id. § 7(b) (emphasis added). ^ 



'^ As noted above, DTA § 1005(e)(2) provides that the Court of Appeals "shall have 
exclusive jurisdiction to determine the validity of any final decision of a Combatant Status 
Review Tribunal that an alien is properly detained as an enemy combatant," while DTA 
§ 1005(e)(3), as amended by the MCA, provides that the Court of Appeals "shall have exclusive 
jurisdiction to determine the validity of any final decision rendered by a military commission," 
id. § 1005(e)(3). 

^ The Court of Appeals in certain of the pending Guantanamo detainee appeals, 
Boumediene v. Bush, No. 05-5062 (D.C. Cir.), an&Al Odah v. United States, No. 05-5064 (D.C. 
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Petitioners' counsel has now filed a motion seeking entry of a protective order and 
counsel access procedures that have previously been entered in many of the Guantanamo 
detainee habeas cases that were filed prior to enactment of both the DTA and the MCA.*' That 
protective order establishes a regime, inter alia, governing the handling of classified information 
in the litigation, requiring the government to seek Court permission to have certain information 
maintained under seal, and controlling issues related to counsel access to represented detainees. 
The counsel access procedures appended as Exhibit A to the protective order ("Access 
Procedures") also, inter alia, contemplate that the government permit qualifying counsel 
privileged face-to-face access to represented detainees, require the government to establish and 
operate a system of privileged "legal mail" between qualified counsel and represented detainees, 
command a government team to conduct classification review of certain materials on certain 
schedules, impose on the government a presumption that counsel may share classified 
information across cases in certain circumstances, and otherwise limit in significant ways the 
discretion the military would normally exercise with respect to mail and in-person access to 
wartime detainees such as Khan. 



Cir.), has ordered the parties to submit supplemental briefing regarding the significance of the 
MCA. Such briefing is to be completed by November 20, 2006. 

" See In re Guantanamo Detainee Cases, 344 F. Supp. 2d 174 (D.D.C. Nov. 8, 2004) 
("Amended Protective Order"); Order Supplementing and Amending Filing Procedures 
Contained in November 8, 2004 Amended Protective Order in In re Guantanamo Detainee 
Cases, No. 02-CV-0299, et al (D.D.C. Dec. 13, 2004); Order Addressing Designation 
Procedures for "Protected Information" in In re Guantanamo Detainee Cases, No. 02-CV-0299, 
e^ a/. (D.D.C. Nov. 10,2004). 
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ARGUMENT 

I. THE COURT SHOULD NOT ENTER THE PRIOR GUANTANAMO 

PROTECTIVE ORDER REGIME PENDING RESOLUTION OF THE 
SERIOUS JURISDICTIONAL ISSUES IN THIS CASE. 

The petition in this case was not properly filed in this Court, and the Court should not 
proceed to grant petitioners' counsel the relief they request - entry of the protective order used 
for other habeas cases that were filed at a time when the District Court retained habeas 
jurisdiction of petitions brought by Guantanamo detainees - pending resolution of the 
jurisdictional issue. First, as noted above, the petition in this case is neither signed nor verified 
by the next friend as required by 28 U.S.C. § 2242, which provides that an "[ajpplication for writ 
oi habeas corpus shall be in writing signed and verified by the person for whose relief it is 
intended or by someone acting in his behalf" The petition, therefore, is defective and cannot 
serve as a basis for the relief requested by counsel. 

Second, and not able to be remedied, is that this Court, by the explicit terms of the habeas 
statute, has lacked jurisdiction over this case since the day it was filed. Lideed, when the case 
was filed, the DTA provided that "no court, justice, or judge" had jurisdiction to consider either a 
habeas petition filed by an alien detained by DoD at Guantanamo or "any other action against the 
United States or its agents relating to any aspect of the detention" of such an alien. See DTA 
§ 1005(e)(1). Moreover, currently, the habeas statute has been amended again by the MCA to 
provide that "no court, justice, or judge shall have jurisdiction" to consider either (1) habeas 
petitions "filed by or on behalf of an alien detained by the United States who has been 
determined by the United States to have been properly detained as an enemy combatant or is 
awaiting such determination," or (2) "any other action against the United States or its agents 
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relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement 
of an alien who is or was detained by the United States who has been determined by the 
United States to have been properly detained as an enemy combatant or is awaiting such 
determination." MCA § 7(a) (amending 28 U.S.C. § 2241). This amendment of § 2241 
applies specifically "to all cases, without exception, pending on or after the date of the enactment 
of this Act [October 17, 2006] which relate to any aspect of the detention, transfer, treatment, 
trial, or conditions of detention of an alien detained by the United States since September 11, 
2001." Id. § 7(b) (emphasis added). Thus, both the DTA, when this case was filed, and the 
MCA, currently, have provided unambiguously that District Court jurisdiction does not exist 
over a case like this. The only review mechanism available to a detainee such as Khan is the 
exclusive review provided in the Court of Appeals of a final CSRT decision determining the 
detainee to be an enemy combatant. See supra note 4 & accompanying text. 

Thus, District Court jurisdiction over this case has never existed. Further, '"[wjithout 
jurisdiction the court cannot proceed at all in any cause. Jurisdiction is power to declare the law, 
and when it ceases to exist, the only flinction remaining to the Court is that of announcing the 
fact and dismissing the cause.'" Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94 (1998) 
(quoting Ex parte McCardle, 74 U.S. (7 Wall.) 506, 514 (1869)). Accordingly, the Court should 
not proceed to exercise jurisdiction and enter a protective order regime requested by petitioners' 
counsel that imposes multiple requirements upon respondents respecting counsel access to a 
detainee at Guantanamo. Such relief would require an assertion of jurisdiction and authority in 
this case inconsistent with MCA's clear and unequivocal denial of District Court jurisdiction 
over cases such as this. 

-9- 
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Petitioners' counsel's argument that the Court should enter the prior protective order 
regime as it has in previous cases also ignores that when the Court did so previously, it was with 
respect to cases pending prior to enactment of the DTA and in circumstances (1) where there was 
at least a litigable issue regarding whether the provision explicitly eliminating habeas jurisdiction 

applied to such cases pending prior to the DTA's enactment, see Hamdan, 548 U.S. , 126 S. 

Ct. at 2762-69, and (2) where the Court believed that respondents had in some fashion waived 
objection to entry of the protective order.^ See Petrs' Motion at 3-4. Here, respondents clearly 
and firmly oppose entry of the protective order regime requested by petitioners' counsel. 
Furthermore, there is no question that the DTA's withdrawal of jurisdiction applied to this case, 
which was filed well after the DTA was enacted and became effective. Moreover, it is clear that 
the MCA's withdrawal of District Court jurisdiction, explicitly applicable to pending cases, also 
now governs.** Because the withdrawal of District Court jurisdiction is completely unambiguous, 
any past practice regarding entry of a protective order should have no bearing on the proper 
course of action in this case. 



^ Respondents contest that any such waiver occurred or was even possible. See generally 
Floyd V. District of Columbia, 129 F.3d 152, 155 (D.C. Cir. 1997) (noting that "jurisdiction 
cannot be waived" and the Court has "an independent obligation to assure" itself of jurisdiction). 

** That the DTA and MCA provide for an exclusive review mechanism in the D.C. Circuit 
to address the validity of a final decision of a Combatant Status Review Tribunal that an alien is 
properly detained as an enemy combatant, see § 1005(e)(1), (e)(2), also independently operates to 
deprive this Court of jurisdiction. Cf., e.g., 5 U.S.C. § 703; Thunder Basin Coal Co. v. Reich, 
510 U.S. 200, 207-09 (1994); FCC v. ITT World Commc'ns, Inc., 466 U.S. 463, 468 (1984); 
Laing v. Ashcroft, 370 F.3d 994, 999-1000 (9th Cir. 2004); Lopez v. Heinauer, 332 F.3d 507, 511 
(8th Cir. 2003); Telecomm. Research and Action Ctr. v. FCC, 750 F.2d 70, 75, 77-79 (D.C. Cir. 
1984). 

-10- 
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Petitioner undoubtedly will claim that the absence of District Court jurisdiction pursuant 
to statute in this case is unconstitutional or improper in some regard, see Petition Tl 9 (asserting 
DTA's withdrawal of District Court jurisdiction violated Suspension Clause),'' but this does not 
mean that counsel is entitled to entry of a protective order regime by the Court. For one thing, 
whatever arguments may be marshaled in favor of the existence of some form of jurisdiction 
ancillary to that in the Court of Appeals provided by the DTA and MCA, it is clear that such 
jurisdiction would not reside in the District Court, as opposed to some other court. See 
Telecommunications Research and Action Center v. FCC, 750 F.2d 70, 75, 78-79 (D.C. Cir. 
1984) (request for relief in district court that might affect Court of Appeals' fiature, exclusive 
jurisdiction is subject to the exclusive review of the Court of Appeals); cf. id. at 77 ("By lodging 
review of agency action in the Court of Appeals, Congress manifested an intent that the appellate 
court exercise sole jurisdiction over the class of claims covered by the statutory grant of review 
power."), hi any event, consistent with the directives of the Supreme Court in Steel Co. and Ex 
parte McCardle, the most the Court should do is conduct proceedings to deal with the 
jurisdictional issue, i.e., establish a schedule for a motion by respondents and follow-on briefing 
addressing the issue of the Court's jurisdiction in detail, while staying all other proceedings in 
this case, including with respect to petitioners' request for entry of a protective order regime. 
Alternatively, the Court should await consideration of the jurisdictional issue under the DTA and 
MCA by the Court of Appeals in the cases pending before it, see supra note 5, while staying all 



''But see, e.g., Khalidv. Bush, 355 F. Supp. 2d 311, 320-21 (D.D.C. 2005) (aliens 
detained at Guantanamo are not possessed of constitutional rights); see also Swain v. Pressley, 
430 U.S. 372, 381 (1977) (substitute remedy "which is neither inadequate nor ineffective to test 
the legality of a person's detention" does not violate Suspension Clause). 
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proceedings in the case - including witli respect to petitioners' request for entry of a protective 
order regime. 

Respondents' opposition to petitioners' motion for entry of a protective order regime is 
not intended to thwart ahogether counsel access to BChan, on whose behalf this case is 
purportedly brought. However, a regime for counsel access should be developed or ordered by a 
forum court that, consistent with MCA and DTA, has jurisdiction with respect to claims brought 
on behalf of a detainee such as Khan.'" Whatever the disagreements of petitioners' counsel with 
the regime envisioned by Congress under the MCA and DTA, it is clear that jurisdiction over this 
matter does not lie in District Court, and it would be improper for the Court to order relief in the 
interim that might infringe upon the jurisdictional scheme intended and provided by statute." 
See Felker v. Turpin, 518 U.S. 651, 664 (1996) ('"the power to award the writ by any of the 
Courts of the United States, must be given by written law'") (quoting Ex Parte BoUman, 8 U.S. 



'" Petitioners' counsel's citation to Al Odah v United States, 346 F. Supp. 2d 1 (D.D.C. 
2004), does not change this or justify imposition of a protective order regime notwithstanding the 
withdrawal of the Court's jurisdiction over this case under the MCA and DTA. See Petrs' 
Motion at ZAnAl Odah Judge KoUar-Kotelly explained that, despite there being no absolute 
right to counsel under the version of the habeas statute then in effect, the Court, under its 
discretionary, statutory authority in habeas cases — authority now withdrawn with under the 
MCA and DTA — could appoint counsel to represent Guantanamo petitioners properly before 
the Court, if warranted. See 364 F. Supp. 2d at 4-5, 7-8. Thus, contrary to petitioners' 
suggestion, notwithstanding the complete statutory withdrawal of jurisdiction over this case, Al 
Odah does not compel the relief requested by petitioners in this Court. 

" Of course, under the Constitution the federal district courts exist as a creation of 
Congress. See U.S. Const, art. Ill, § 1 ("The judicial power of the United States, shall be vested 
in one Supreme Court, and in such inferior Courts as the Congress may from time to time ordain 
and estabhsh."). Logically then, because the Constitution contains no provision requiring the 
existence of district courts, there is no extra-statutory authority, under the Constitution or 
otherwise, that automatically vests district courts with habeas jurisdiction. See, e.g. , Sheldon v. 
Sill, 49 U.S. (8 How.) 441 (1850) ("Congress may withhold from any court of its creation 
jurisdiction of any of the enumerated controversies."). 

-12- 
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(4 Cranch.) 75, 94 (1807)); id. ("judgments about the proper scope of the writ [oi habeas corpus} 
are 'normally for Congress to make'") (quoting Lonchar v. Thomas, 517 U.S. 314, 323 (1996)). 
See also Telecommunications Research and Action Center, 750 F.2d at 75, 78-79 (request for 
relief in district court that might affect Court of Appeals' future, exclusive jurisdiction is subject 
to the exclusive review of the Court of Appeals); cf. id. at 77 ("By lodging review of agency 
action in the Court of Appeals, Congress manifested an intent that the appellate court exercise 
sole jurisdiction over the class of claims covered by the statutory grant of review power."). In the 
same vein, any protective order and counsel access regime should be properly tailored for 
purposes of the type of review proceeding provided for pursuant to statute; wholesale importation 
of a regime developed for habeas proceedings at a time when the District Court legitimately 
exercised habeas jurisdiction unconstrained by limits now set by statute, would not be 
appropriate. Cf. id. at 75, 77, 78-79. 

Nor is counsel access necessary to proceed upon and resolve the jurisdictional issue. This 
case is purported brought by a next friend, and the jurisdictional issue is a question of law. Thus, 
the next friend, once she properly verifies the petition, can fially address, through counsel, the 
threshold legal issue of the Court's jurisdiction such that the Court can decide it as appropriate. 

Nor do other factors warrant or require entry of a protective order and counsel access 
regime at this time. For example, petitioners' counsel's concern that Khan receive appropriate 
health services, see Petrs' Motion at 2, does not warrant imposition of a protective order and 
access regime. Aside from the fact that Congress in the MCA has explicitly rejected court 
consideration of conditions of confinement claims of any type, see MCA § 7(a) (denying court 
jurisdiction respecting, inter alia, "treatment ... or conditions of confinement"), Guantanamo 
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detainees, including, now. Khan, are throughout their detention provided extensive medical care, 

as needed, the quality of which is comparable to that provided to active duty military members. 

See Declaration of Dr. Ronald L. SoUock Yi 3-9 (attached as Exhibit A)}^ Furthermore, the 

Liternational Committee of the Red Cross is permitted access to Guantanamo detainees, and has 

been given access to Khan.'^ Thus, petitioners' counsel's asserted concerns on this front do not 

warrant the plain disregard of the statutory withdrawal of District Court jurisdiction. 

Accordingly, the Court should not proceed to entry of a protective order regime in this 

case in the face of the unambiguous withdrawal of this Court's jurisdiction under the MCA and 

DTA. 

II. REGARDLESS OF THE ABSENCE OF JURISDICTION, ENTRY OF THE 
PROTECTIVE ORDER REGIME REQUESTED BY PETITIONERS' 
COUNSEL IS NOT APPROPRIATE IN THE UNIQUE CIRCUMSTANCES 
OF THIS CASE. 

Aside from the complete withdrawal of this Court's Aa/)ea5 jurisdiction under the DTA 

and MCA making entry of a protective order regime improper, entry of the particular protective 

order and counsel access regime requested by counsel would be inappropriate and improper 

given the unique circumstances of Khan and his prior CIA custody. As explained below, the 

protective order regime applicable in many other Guantanamo cases contemplates issues 



'^ Dr. SoUock is the Commander, U.S. Navy Hospital, Guantanamo Bay, Cuba, and he 
serves as the Joint Task Force Surgeon for Joint Task Force - Guantanamo Bay, Cuba. See 
Exhibit 4, Tl 1 . His attached declaration, which was previously submitted in redacted form in 
another Guantanamo detainee case, Al-Ghizzawi v. Bush, No. 05-CV-2378 (JDB), explains the 
extensive and high-quality medical care and facilities employed with respect to Guantanamo 
detainees. See id. HH 3-9. 

'^ See also Washington Post, Red Cross Meets With 14 Moved to Guantanamo Bay (Oct. 
13, 2006) (available at <<www.washingtonpost.com/wp-dyn/content/article/2006/10/12/ 
AR2006 10 1200635. html»). 
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associated with the handling of information classified no higher than SECRET, while counsel 
access in this case will require appropriate provisions and protections to govern information 
potentially classified at the TOP SECRET//SCI level, by virtue of Khan's prior detention and 
involvement in the CIA's still highly classified high-value terrorist detainee program. 
Accordingly, entry of the protective order regime requested by petitioners' counsel would be 
inappropriate and should be rejected. If any protective order and counsel access regime is to be 
considered and potentially imposed by the Court, it should be one that, unlike the present 
Guantanamo protective order and counsel access regime, accounts for the national security 
concerns and classification issues unique to Khan and others like him, who were previously held 
in the high-value terrorist detainee program. 

As explained supra, prior to his current DoD custody, Majid Khan was held in the 
custody of the CIA in that agency's high-value terrorist detainee program. See Dom Decl. *^ 7, 
10. Further, because of Khan's involvement in the high-value terrorist detainee program, it is 
likely he will possess, and may be able to transmit to counsel, information that would be 
classified at the TOP SECRET//SCI level, such as detention locations and other operational 
details, or information that would warrant equivalent treatment or other special handling while 
Khan remains in United States' custody. See id. TITJ 8, 10, 16. For example, as explained in the 
Dom Declaration, improper disclosure of operational details about the program, such as the 
locations of CIA detention facilities, would put United States' aUies at risk of terrorist retaliation 
and betray relationships that are built on trust and are vital to efforts against terrorism. See id. 
Tl 12. Improper disclosure of other operational details, such as interrogation methods, could also 
enable terrorist organizations and operatives to adapt their training to counter such methods, 

-15- 



Case 1 :06-cv-01 690-RBW Document 6 Filed 1 0/26/2006 Page 1 6 of 22 

thereby obstructing the CIA's ability to obtain vital intelligence that could disrupt future planned 
terrorist attacks. Id. ^13. The appropriate and adequate protection of information that Khan may 
possess and may transmit to counsel, therefore, is imperative. 

The protective order and counsel access regime entered in many other Guantanamo cases 
not involving detainees who had previously been held in the high-value terrorist detainee 
program, however, would be inadequate to protect the unique national security-related interests 
in this case. For example, the current protective order and counsel access regime applicable in 
various other cases filed at a time when the District Court had habeas jurisdiction, contemplates 
that counsel representing a detainee hold or obtain only a SECRET-level clearance, and, in fact, 
petitioners' counsel in this case holds only a SECRET-level clearance. See Access Procedures 
§ in.A. 1 . Such a clearance would not permit counsel access to information classified or treated 
as TOP SECRET//SCI.''' The counsel access regime fiarther contemplates mailing of 
communications to counsel from a detainee or of notes of a counsel's meeting with a detainee 
from Guantanamo to the secure workspace facility for habeas counsel called for under the 
protective order. See Access Procedures §§ IV. B. 3; VLB; Amended Protective Order ^1 20. 
While information classified at the SECRET-level can be sent through the mail, via certified 
mail, materials classified or treated as TOP SECRET//SCI, cannot. See Dorn Deck 1| 15; 32 
C.F.R. § 2001.45(c), (d) (DoD regulation regarding handling of classified information). 

Similarly, the secure workspace facility for habeas counsel is currently operated 
appropriately for handling of SECRET materials; additional facilities or capabilities would need 



''^ See also Al Odah, 346 F. Supp. 2d at 13-14 (contemplating a "framework for counsel 
access" in which "[cjounsel would be required to have a security clearance at the level 
appropriate for the level of knowledge the Government believes is possessed by the detainee"). 

-16- 
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to be added if the facility was to handle material classified or treated as TOP SECRET//SCI. hi 
that same vein, the operations of the current Privilege Team - the special DoD team responsible 
for conducting classification review of otherwise privileged counsel-detainee communications 
submitted to it for such review by habeas counsel'^ - are geared to deal with materials potentially 
classified at the SECRET level, and revisions would be necessary if the Privilege Team was 
required to deal regularly with materials that were potentially classified TOP SECRET//SCI. 

The current protective order regime also provides a presumed "need to know" between 
counsel in related Guantanamo detainee cases pending before the Court. See Protective Order 
Tl 29. Not only is such a presumption inappropriate generally, see, e.g., Dep 't of Navy v. Egan, 
484 U.S. 518, 527-30 (1988) (authority to control access to classified information is 
constitutionally vested in the President as head of the Executive Branch and Commander in Chief 
and should not be intruded upon by the courts "[f]or reasons . . . too obvious to call for enlarged 
discussion"), it is especially inappropriate in this case, given the potential that information 
involved in this case could require classification or treatment at a TOP SECRET//SCI level - 
based upon the possibility of "exceptionally grave damage" to national security and, beyond that, 
the determination that the information is so exceptionally sensitive that normal criteria for access 
and handling of even TOP SECRET information are not sufficient. See Dorn Decl. TJTl 8-10. 



'^ See Access Procedures § VII.; see also id. § IV.A.6. (counsel required to treat 
information learned from a detainee, "including any oral and written communications with a 
detainee," as classified pending review by Privilege Team). 

-17- 
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Such a presumption, and placement of the burden upon the government to overcome the 
presumption,"" is improper, especially in a case like this. 

These constitute but several examples of provisions of the protective order and counsel 
access regime and implementation of that regime that would need to be reworked or revised to 
address information classification concerns associated with counsel access for Khan. See Dom 
Decl. Tl 1 5 ("A protective order that allows individuals without the necessary security clearances 
access to TOP SECRET//SCI information, or permits the use of procedures not appropriate for 
TOP SECRET//SCI information, cannot possibly begin to adequately protect such information 
from unauthorized disclosure."). The Supreme Court has recognized the responsibility of the 
Executive to safeguard and protect classified and other national security information adequately, 
as well as the responsibility of courts to defer to protective measures the Executive deems 
appropriate. See, e.g., Egan, 484 U.S. at 527-30 (authority to control access to classified 
information is constitutionally vested in the President as head of the Executive Branch and 
Commander in Chief and should not be intruded upon by the courts "[f]or reasons . . . too 
obvious to call for enlarged discussion"); see also Haig v. Agee, 453 U.S. 280, 307 (1981) ("It is 
'obvious and unarguable' that no governmental interest is more compelling than the security of 
the Nation."). The Court should not proceed with entry of a protective order regime that fails to 
address classification-level concerns in this case such as those raised above. 

Aside from the facial inadequacies discussed above of the protective order regime sought 
by petitioners' counsel, various gaps or vagueness in the current protective order regime have led 



"" The Protective Order permits respondents to "challenge" the "presumption on a case by 
case basis for good cause shown." Given the classification level issue, however, the presumption 
is problematic ab initio. 
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to problems in implementation that have created risks to camp security and other issues. For 

example, the current Access Procedures provide that all "[wjritten and oral" communications 

with detainees, "including all incoming legal mail," must not include 

information relating to any ongoing or completed military, intelligence, security, 
or law enforcement operations, investigations, or arrests, or the results of such 
activities, by any nation or agency or current political events in any country that 
are not directly related to counsel's representation of that detainee; or security 
procedures at GTMO (including names of U.S. Government personnel and the 
layout of camp facilities) or the status of other detainees, not directly related to 
counsel's representation. 

Access Procedures § IV.A.7; see also id. § V.B. (imposing same restrictions upon materials 

brought into face-to-face meetings with detainees). This prohibition was instituted because 

permitting such information to be introduced into the detainee population at Guantanamo, inter 

alia, could threaten security by causing unrest or disruption among the enemy combatant 

detainees, who have a motivation and purpose to resist their confinement and cause harm or 

death to the United States personnel who presently confine them." However, apparent 

vagueness of the limitation on the provision permitting counsel to provide a detainee with 

information "directly related" to the representation of the detainee, along with the prohibition on 

any screening of "legal mail" except for physical contraband, see id. § IV.A.3, has resulted in the 

introduction into the detainee population of current events information and advocacy pieces 

likely to incite detainees, with Guantanamo authorities left to learn of such incidents only after 

the information had already been introduced into the detainee population. See Declaration of 



'^ In fact, just a few months ago, on May 18, 2006, a number of detainees in a communal 
housing facility at Guantanamo banded together and ambushed and attacked guards using 
weapons fashioned from fans and other materials in the housing bay. See, e.g., Kathleen T. 
Rhem, Skirmish With Guards, Two Suicide Attempts Test Guantanamo Procedures (available at 
<<www.defenselink.mil/news/May2006/200605 1 95 1 77.html»). 
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Commander Patrick M. McCarthy (attached as Exhibit 5).'** Also, other counsel have used their 
access to the base and detainees for media reports or to permit detainees to provide information 
to the media, instead of for litigation purposes. See id. *^ 7-8. 

These are concerns or loopholes in the current protective order regime, the perpetuation 
of which would not be appropriate, especially in a case such as this involving heightened levels 
of classification and sensitivity. (Lideed, as a result of such problems, and others, the 
government has sought entry of a revised protective order and counsel access regime in one of 
the review petitions filed under DTA § 1005(e)(2), Bismullah v. Rumsfeld, No. 06-1 197 (D.C. 
Cir.).''') The Court should not impose a regime, such as that requested by counsel, that has 
permitted the introduction of risks and threats to camp security and other improprieties that can 
only be discovered after the fact. Cf. Hamdi v. Rumsfeld, 296 F.3d 278, 282-83 (4* Cir. 2002) 
(district court order requiring unmonitored access to wartime detainee improper where entered 
without briefing and argument to resolve serious questions of propriety of such access in wartime 
setting); cf also Cafeteria & Rest. Workers Union, Local 473 v. McElroy, 367 U.S. 886, 890, 893 
(1961) (military base commanders have "historically unquestioned" authority to control access to 
base for purposes of maintaining order and the safety of personnel); Hamdi v. Rumsfeld, 542 U.S. 
507, 531 (2004) ("Constitution recognizes that core strategic matters of warmaking belong in the 
hands of those who are best positioned and most politically accountable for making them."). 



'^ Commander McCarthy serves as the Staff Judge Advocate at Guantanamo. His 
attached declaration was submitted in DTA review petition case filed pursuant to DTA 
§ 1005(e)(2) on behalf of a Guantanamo detainee, Bismullah v. Rumsfeld, No. 06-1 197 (D.C. 
Cir.), and describes several incidents reflecting shortcomings of the protective order regime 
requested by petitioners' counsel in this case that have resulted in practical security risks to 
Guantanamo. 

'^ The Bismullah matter is currently being briefed. 
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The problems outlined above with the protective order and counsel access regime 
requested by petitioners' counsel are examples only. The requested regime would need to be 
reworked substantially in a number of different ways to address both the nature of the 
information likely to arise in connection with a detainee such as Khan, as well as the nature of 
the proceeding that is appropriate in this matter.^" 

Accordingly, the Court should not proceed to entry of the protective order regime 
requested by petitioners' counsel in this case for a number of independent reasons. The Court 
should not enter the protective order regime in the face of the unambiguous withdrawal of this 
Court's jurisdiction under the MCA and DTA. The Court, rather, should deal with the 
jurisdictional issue in this matter first, by establishing a reasonable schedule for a motion by 
respondents and follow-on briefing addressing the issue of the Court's jurisdiction in detail, or by 
awaiting consideration of the jurisdictional issue by the Court of Appeals in the cases pending 
before it, while in the meantime staying other proceedings - including with respect to petitioners' 
request for entry of a protective order regime - pending resolution of the jurisdictional issue.^' 

CONCLUSION 

For these reasons, petitioners' motion seeking entry of the protective order and 
emergency access in this case should be denied. 



^^ See supra at 13. 

^' In any event, because the protective order regime requested by counsel is not 
appropriate - in fact, is wholly inadequate - given the special circumstances of this case, if the 
Court, despite the jurisdictionally defective nature of this proceeding, determines that a 
protective order regime should be pursued in this Court, the Court, for the reasons discussed 
above, should permit respondents a reasonable time to propose such a regime, confer with 
petitioners' counsel regarding it, and present a proposal to the Court. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBLA. 



MAJIDKHAN, e/a/.. ) 

) 

Petitioners ) 



) 

GEORGE W. BUSH, ) 

President of the United States, . ) 
et al, . , ) 

■)' 
Respondents. ) 

. '. ) 



) . 

) Civil Action No. 06-CV- 1 690 (RBW) 



DECLARATION OF MARILYN A, DORN, 
INFORMATION REVIEW OFFICER, 
CENTRAL INTELLIGENCE AGENCY 



I, MARILYN A. DORN, hereby declare and say: 

1 . I am thelnformation Review Officer (IRO) for the National Clandestine 
Service (NCS ) of the Central Intelligence Agency (CIA), After serving one and a half 
years as Associate NCS/IRO, I was appointed to my current position on 1 August 2003. 

2. The NCS is the organization within the CIA responsible for conducting the 
CIA's foreign intelligence and counterintelligence activities; conducting covert action; 
conducting liaison with foreign intelligence and security services; serving as the 
repository for foreign counterintelligence information; supporting clandestine technical 
collection; and coordinating CIA support to the Department of Defense. Specifically, the' 
NCS is responsible for the conduct of foreign intelligence collection through the 
clandestine use of human sources. 
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3. The IRO is responsible for the review of records maintained by offices in the 
NCS that may be responsive to requests from the Department of Justice in criminal and 
civil litigation, As part of my official duties, I ensure that determinations such as the 
release or withholding of information related to the CIA are proper and do not jeopardize 
CIA interests, personnel, or facilities, and, dnbehalf of the Director of the CIA, do not 
jeopardize CIA intelligence activities, sources, or methods, 

4. As a senior CIA official and under a viTitten delegation of authority pursuant to 
section 1.3(c) of Executive Order 12958, as amended,^ I hold original classification 
authority at the TOP SECRET level. Therefore, I am authorized to conduct classification 
reviews and to make original classification and declassification decisions. 

5. Through the exercise of my official duties, I am generally familiar with this 
case. 1 malce the following statements based upon my personal knowledge and 
information made available to me in my official capacity. 

Purpose of this Declaration 



"^~~" ~ §71 lmderFtS]idlEaFarp~e^ 
of Majid Kahn and that petitioner's counsel has requested that the Court enter a standard 
protective order used in a number of previous cases involving detainees at the United 
States Naval Base in Guantanamo Bay, Cuba. Such protective orders are entered to 
estabHsh the procedures that must be followed by petitioner's counsel and various other 
individuals who receive access to potentially classified national security information in 
connection with these cases. The purpose of this declaration is to inform the Court that 



' (U) Executive Order 12958 was amended by Executive Order 13292. See Exec. Order No. 13292, 68 
Fed. Reg. 15315 (Mar. 28, 2003). All citations to Exec. Order No. 12958 axe to the Order as amended by 
Exec. Order No. 13292. See Exec. Order No. 12,958, 3 C.F.R. 333 (1995), reprinted as amended in 50 
U.S.C.A. § 435 note at 180 O^^est Supp. 2006). 
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the classified national security information likely to arise in this case is different and 
more sensitive than any of the previous cases involving detainees at Guantanamo Bay. 
Therefore, the standard protective order used in previous cases is insufficient to protect 
that information. 

The Classified National Security Information at Issue 

7. On September 6, 2006, President George W, Bush delivered a speech in which 
he disclosed the existence of a secret CIA program to capture, detain, and interrogate key 
terrorist leaders and operatives in order to help prevent terrorist attacks, President Bush 
also disclosed that fouurteen individuals formeriy in CIA custody as part of the secret CIA 
program had been transferred to Department of Defense (DOD) custody at Guantanamo 
Bay. Petitioner was one of the fourteen individuals formerly in the secret CIA program, 
now detained by DOD at Guantanamo Bay. 

8. While the President publicly disclosed that the fourteen individuals were 
detained and questioned outside the United States in a program operated by the CIA, he 
arso'explicitly'statedthatlnany"specifi 

had been held, the details of their confinement, the employment of alternative 
interrogation methods, and other operational details could not be divulged and would 
remain classified. In fact, such details constitute and involve TOP SECRET, Sensitive 
Compartmented Information (SCI). 

9. Under Executive Order 12958, as amended, the anticipated severity of the 
damage to national security resulting fiom disclosure determines which of three 
classification levels is applied to the information. Thus, if an unauthorized disclosure of 
information reasonably could be expected to cause damage to the national security, that 
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information may be classified as CONFIDENTIAL; serious damage may be classified as 
SECRET; and exceptionally grave damage maybe classified as TOP SECRET. 
Executive Order 12958, section 4.3, provides that specified officials may create special 
access programs upon a finding that the vulnerability of, or tlireat to, specific information 
is exceptional, and the normal criteria for determining eligibility for access applicable to 
information classified at the same level are not deemed sufficient to protect the 
information from unauthorized disclosure. This section fiirther provides that the Director 
of the CIA is responsible for establishing and maintaining special access programs 
relating to intelligence activities, sources, and methods. These special access programs 
relating to intelligence are called Sensitive Compartmented Information (SCI) programs. 

10. Information relating to the CIA terrorist detention program has been placed in 
a TOP SECRET//SCI program to enhance protection from unauthorized disclosure. 
Because Majid Kahn was detained by CIA in this program, he may have come into 
possession of information, including locations of detention, conditions of detention, and 
alternative interrogation techniques, that is classified at the TOP SECRET//SCI level. 

The Damage to the National Security 

1 1 . The President made clear in his speech that operation of the secret CIA 
detention program will continue. In order to fiilly appreciate the risk to the national 
security that disclosure of the operational details of the program would pose, the Court 
must first understand the importance of the program to the national security. Information 
obtained from the program has provided the U.S. Government with one of the most 
useful tools in combating terrorist threats to the national security, It has shed light on 
probable targets and Hkely methods for attacks on the United States, and has led to the 
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disruption of terrorist plots against the United States and its allies. Information obtained 
. from the program has also played a role in the capture and questioning of additional 
senior al Qaeda operatives. 

12. One of the most critical tools in the war against al Qaeda and its affiliates is 
the close intelligence relationships that the United States maintains with allies around the 
world. Many countries take great risks in order to assist the United States, and they do so 
with the explicit agreement that the nature of their assistance will remain secret. Should 
operational details about the program be improperly disclosed, such as the locations of 
CIA detention facilities, it would put our allies at risk of terrorist retaliation and betray 
relationships that are built on trust and are vital to our efforts against terrorism. 

13. Improper disclosure of details regarding the conditions of detention and 
specific alternative interrogation procedures could also cause exceptionally grave 
consequences. Many terrorist operatives are specifically trained in counter-interrogation 
techniques. If specific alternative techniques were disclosed, it would permit terrorist 
organizations to adapt their training to counter the tactics that CIA can employ in 
inten-ogations. If detainees m the CIA program are more fiilly prepared to resist 
interrogation, it could prevent the CIA from obtaining vital intelligence that could disrupt 
future planned attacks. 

The Inadequacy of the Standard Protective Order Used in Previous Cases 

1 4. The very purpose of a protective order is to establish the procedures that are 
to be followed by petitioner's counsel, translators for the parties, and various other 
individuals who will receive access to potentially classified national security information. 
Tlie protective order that petitioner requests the Court to adopt contemplates that the 
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national security infomiation at issue would be classified at the SECRET level, rather 
than at the TOP SECRET//SCI level as it is here. As such, the standard protective order 
used in previous detainee habeas cases fails, on its face, to adequately protect the national 
security information that may arise in this case. 

15. By way of specific example, the protective order proposed by petitioner ' 
requires petitioners' counsel to hold a valid United States security clearance at only the 
SECRET level, Similarly, it does not require other individuals who may have access to 
potentially classified infonnation provided by a detainee, such as translators, to possess 
clearances above the SECRET level To adequately protect TOP SECRET//SCI 
information potentially provided by a detainee, access to such information would have to 
be restricted to individuals with TOP SECRET// SCI security clearances who have 
received briefings regarding the security procedures, signed a non-disclosure agreement, 
and been determined to have a need-to-know^ the information at issue. In addition, the 
protective order proposed by petitioner permits procedures for handling and controlling 
potentially classified information that may be permissible for SECRET information, but 
is expressly prohibited for TOP SECRET//SCI. For example, information classified at 
the SECRET level may be transmitted via certified mail, a procedure that is prohibited 
for our nation's most guarded secrets at the TOP SECRET//SCI level. Similarly, 
documents at the SECRET level may be stored in a facility with fewer security devices 
tlian information at the TOP SECRET//SCI level. A protective order that allows 
individuals without the necessary security clearances access to TOP SECRET//SCI 
information, or permits the use of procedures not appropriate for TOP SECRJET//SCI 



Executive Order 12958, as amended, defines "need-io-knoV as a "deteimination by an aiitbori2ed holder 
of classified information that a prospective recipient requires access to classified infonnation in order to 
perform or assist in a lawful and authorized govemmental function." 
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information, cannot possibly begin to adequately protect such information firom 
unauthorized disclosure. Moreover, such procedures would explicitly violate the 
safeguarding requirements prescribed to protect classified infonnation in Executive Order 
12958, Part 4, as amended. 

Conclusion 
1 6. I have detennined that Majid Kahn may have come into possession of 
national security infonnation that is classified at the TOP SECRET// SCI level, I have 
also detennined that handling of such infonnation under the standard protective order 
used in previous cases poses an unacceptable risk of disclosure, which reasonably could 
be expected to cause extremely grave damage to the national security. 



I declare under penalty of perjury that the foregoing is true and correct. 
Executed this o^^ day of October, 2006. 



Marilyn A. Dom 
Infonnation Review Officer 
National Clandestine Service 
Central Intelligence Agency 
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For Immediate Release 

Office of the Press Secretary 

Septembers, 2006 



President Discusses Creation of IVIilitary Commissions to Try Suspected Terrorists 

The East Room 




B Fact Sheet: The Administration's Legislation to Create Military 
Commissions 

B Myth/Fact: The Administration's Legislation to Create Military 
Commissions 

B Fact Sheet: Bringing Terrorists to Justice 

H In Focus: National Security 

g len Espanol] 

1:45 P.M. EDT 

THE PRESIDENT: Thank you. Thanks for the warm welcome. Welcome to the White House. Mr. Vice President, 
Secretary Rice, Attorney General Gonzales, Ambassador Negroponte, General Hayden, members of the United 
States Congress, families who lost loved ones in the terrorist attacks on our nation, and my fellow citizens: 
Thanks for coming. 

On the morning of September the 11 th, 2001 , our nation awoke to a 
nightmare attack. Nineteen men, armed with box cutters, took control of 
airplanes and turned them into missiles. They used them to kill nearly 
3,000 innocent people. We watched the Twin Towers collapse before 
our eyes -- and it became instantly clear that we'd entered a new world, 
and a dangerous new war. 

The attacks of September the 1 1th horrified our nation. And amid the 

grief came new fears and urgent questions: Who had attacked us? 

What did they want? And what else were they planning? Americans 

saw the destruction the terrorists had caused in New York, and 

Washington, and Pennsylvania, and they wondered if there were other 

terrorist cells in our midst poised to strike; they wondered if there was a second wave of attacks still to come. 

With the Twin Towers and the Pentagon still smoldering, our country on edge, and a stream of intelligence 
coming in about potential new attacks, my administration faced immediate challenges: We had to respond to the 
attack on our country. We had to wage an unprecedented war against an enemy unlike any we had fought 
before. We had to find the terrorists hiding in America and across the world, before they were able to strike our 
country again. So in the early days and weeks after 9/11,1 directed our government's senior national security 
officials to do everything in their power, within our laws, to prevent another attack. 

Nearly five years have passed since these -- those initial days of shock and sadness -- and we are thankful that 
the terrorists have not succeeded in launching another attack on our soil. This is not for the lack of desire or 
determination on the part of the enemy. As the recently foiled plot in London shows, the terrorists are still active, 
and they're still trying to strike America, and they're still trying to kill our people. One reason the terrorists have 
not succeeded is because of the hard work of thousands of dedicated men and women in our government, who 
have toiled day and night, along with our allies, to stop the enemy from carrying out their plans. And we are 
grateful for these hardworking citizens of ours. 

Another reason the terrorists have not succeeded is because our government has changed its policies -- and 
given our military, intelligence, and law enforcement personnel the tools they need to fight this enemy and 
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protect our people and preserve our freedoms. 

The terrorists who declared war on America represent no nation, they 

defend no territory, and they wear no uniform. They do not mass 

armies on borders, or flotillas of warships on the high seas. They 

operate in the shadows of society; they send small teams of operatives j 

to infiltrate free nations; they live quietly among their victims; they 

conspire in secret, and then they strike without warning. In this new 

war, the most important source of information on where the terrorists 

are hiding and what they are planning is the terrorists, themselves. 

Captured terrorists have unique knowledge about how terrorist 

networks operate. They have knowledge of where their operatives are 

deployed, and knowledge about what plots are underway. This intelligence -- this is intelligence that cannot be 

found any other place. And our security depends on getting this kind of information. To win the war on terror, we 

must be able to detain, question, and, when appropriate, prosecute terrorists captured here in America, and on 

the battlefields around the world. 




After the 9/1 1 attacks, our coalition launched operations across the world to remove terrorist safe havens, and 
capture or kill terrorist operatives and leaders. Working with our allies, we've captured and detained thousands 
of terrorists and enemy fighters in Afghanistan, in Iraq, and other fronts of this war on terror. These enemy -- 
these are enemy combatants, who were waging war on our nation. We have a right under the laws of war, and 
we have an obligation to the American people, to detain these enemies and stop them from rejoining the battle. 

Most of the enemy combatants we capture are held in Afghanistan or in Iraq, where they're questioned by our 
military personnel. Many are released after questioning, or turned over to local authorities -- if we determine that 
they do not pose a continuing threat and no longer have significant intelligence value. Others remain in American 
custody near the battlefield, to ensure that they don't return to the fight. 

In some cases, we determine that individuals we have captured pose a significant threat, or may have 
intelligence that we and our allies need to have to prevent new attacks. Many are al Qaeda operatives or Taliban 
fighters trying to conceal their identities, and they withhold information that could save American lives. In these 
cases, it has been necessary to move these individuals to an environment where they can be held secretly [sic], 
questioned by experts, and -- when appropriate -- prosecuted for terrorist acts. 

Some of these individuals are taken to the United States Naval Base at 
Guantanamo Bay, Cuba. It's important for Americans and others 
across the world to understand the kind of people held at Guantanamo. 
These aren't common criminals, or bystanders accidentally swept up on 
the battlefield -- we have in place a rigorous process to ensure those 
held at Guantanamo Bay belong at Guantanamo. Those held at 
Guantanamo include suspected bomb makers, terrorist trainers, 
recruiters and facilitators, and potential suicide bombers. They are in 
our custody so they cannot murder our people. One detainee held at 
Guantanamo told a questioner questioning him -- he said this: "I'll never 
forget your face. I will kill you, your brothers, your mother, and sisters." 

In addition to the terrorists held at Guantanamo, a small number of suspected terrorist leaders and operatives 
captured during the war have been held and questioned outside the United States, in a separate program 
operated by the Central Intelligence Agency. This group includes individuals believed to be the key architects of 
the September the 11 th attacks, and attacks on the USS Cole, an operative involved in the bombings of our 
embassies in Kenya and Tanzania, and individuals involved in other attacks that have taken the lives of innocent 
civilians across the world. These are dangerous men with unparalleled knowledge about terrorist networks and 
their plans for new attacks. The security of our nation and the lives of our citizens depend on our ability to learn 
what these terrorists know. 

Many specifics of this program, including where these detainees have been held and the details of their 
confinement, cannot be divulged. Doing so would provide our enemies with information they could use to take 
retribution against our allies and harm our country. I can say that questioning the detainees in this program has 
given us information that has saved innocent lives by helping us stop new attacks -- here in the United States 
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and across the world. Today, I'm going to share with you some of the examples provided by our intelligence 
community of how this program has saved lives; why it remains vital to the security of the United States, and our 
friends and allies; and why it deserves the support of the United States Congress and the American people. 

Within months of September the 11 th, 2001 , we captured a man known as Abu Zubaydah. We believe that 
Zubaydah was a senior terrorist leader and a trusted associate of Osama bin Laden. Our intelligence community 
believes he had run a terrorist camp in Afghanistan where some of the 9/1 1 hijackers trained, and that he helped 
smuggle al Oaeda leaders out of Afghanistan after coalition forces arrived to liberate that country. Zubaydah was 
severely wounded during the firefight that brought him into custody -- and he survived only because of the 
medical care arranged by the CIA. 

After he recovered, Zubaydah was defiant and evasive. He declared his hatred of America. During questioning, 
he at first disclosed what he thought was nominal information -- and then stopped all cooperation. Well, in fact, 
the "nominal" information he gave us turned out to be quite important. For example, Zubaydah disclosed Khalid 
Sheikh Mohammed -- or KSM -- was the mastermind behind the 9/1 1 attacks, and used the alias "Muktar." This 
was a vital piece of the puzzle that helped our intelligence community pursue KSM. Abu Zubaydah also provided 
information that helped stop a terrorist attack being planned for inside the United States -- an attack about which 
we had no previous information. Zubaydah told us that al Oaeda operatives were planning to launch an attack in 
the U.S., and provided physical descriptions of the operatives and information on their general location. Based 
on the information he provided, the operatives were detained -- one while traveling to the United States. 

We knew that Zubaydah had more information that could save innocent lives, but he stopped talking. As his 
questioning proceeded, it became clear that he had received training on how to resist interrogation. And so the 
CIA used an alternative set of procedures. These procedures were designed to be safe, to comply with our laws, 
our Constitution, and our treaty obligations. The Department of Justice reviewed the authorized methods 
extensively and determined them to be lawful. I cannot describe the specific methods used -- 1 think you 
understand why -- if I did, it would help the terrorists learn how to resist questioning, and to keep information 
from us that we need to prevent new attacks on our country. But I can say the procedures were tough, and they 
were safe, and lawful, and necessary. 

Zubaydah was questioned using these procedures, and soon he began to provide information on key al Oaeda 
operatives, including information that helped us find and capture more of those responsible for the attacks on 
September the 1 1th. For example, Zubaydah identified one of KSM's accomplices in the 9/1 1 attacks -- a 
terrorist named Ramzi bin al Shibh. The information Zubaydah provided helped lead to the capture of bin al 
Shibh. And together these two terrorists provided information that helped in the planning and execution of the 
operation that captured Khalid Sheikh Mohammed. 

Once in our custody, KSM was questioned by the CIA using these procedures, and he soon provided 
information that helped us stop another planned attack on the United States. During questioning, KSM told us 
about another al Oaeda operative he knew was in CIA custody -- a terrorist named Majid Khan. KSM revealed 
that Khan had been told to deliver $50,000 to individuals working for a suspected terrorist leader named 
Hambali, the leader of al Oaeda's Southeast Asian affiliate known as "J-l". CIA officers confronted Khan with this 
information. Khan confirmed that the money had been delivered to an operative named Zubair, and provided 
both a physical description and contact number for this operative. 

Based on that information, Zubair was captured in June of 2003, and he soon provided information that helped 
lead to the capture of Hambali. After Hambali's arrest, KSM was questioned again. He identified Hambali's 
brother as the leader of a "J-l" cell, and Hambali's conduit for communications with al Oaeda. Hambali's brother 
was soon captured in Pakistan, and, in turn, led us to a cell of 17 Southeast Asian "J-l" operatives. When 
confronted with the news that his terror cell had been broken up, Hambali admitted that the operatives were 
being groomed at KSM's request for attacks inside the United States - probably [sic] using airplanes. 

During questioning, KSM also provided many details of other plots to kill innocent Americans. For example, he 
described the design of planned attacks on buildings inside the United States, and how operatives were directed 
to carry them out. He told us the operatives had been instructed to ensure that the explosives went off at a point 
that was high enough to prevent the people trapped above from escaping out the windows. 

KSM also provided vital information on al Oaeda's efforts to obtain biological weapons. During questioning, KSM 
admitted that he had met three individuals involved in al Oaeda's efforts to produce anthrax, a deadly biological 
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agent -- and he identified one of tiie individuals as a terrorist named Yazid. KSM apparently believed we already 
had this information, because Yazid had been captured and taken into foreign custody before KSM's arrest. In 
fact, we did not know about Yazid's role in al Qaeda's anthrax program. Information from Yazid then helped lead 
to the capture of his two principal assistants in the anthrax program. Without the information provided by KSM 
and Yazid, we might not have uncovered this al Qaeda biological weapons program, or stopped this al Qaeda 
cell from developing anthrax for attacks against the United States. 

These are some of the plots that have been stopped because of the information of this vital program. Terrorists 
held in CIA custody have also provided information that helped stop a planned strike on U.S. Marines at Camp 
Lemonier in Djibouti -- they were going to use an explosive laden water tanker. They helped stop a planned 
attack on the U.S. consulate in Karachi using car bombs and motorcycle bombs, and they helped stop a plot to 
hijack passenger planes and fly them into Heathrow or the Canary Wharf in London. 

We're getting vital information necessary to do our jobs, and that's to protect the American people and our allies. 

Information from the terrorists in this program has helped us to identify individuals that al Qaeda deemed 
suitable for Western operations, many of whom we had never heard about before. They include terrorists who 
were set to case targets inside the United States, including financial buildings in major cities on the East Coast. 
Information from terrorists in CIA custody has played a role in the capture or questioning of nearly every senior al 
Qaeda member or associate detained by the U.S. and its allies since this program began. By providing 
everything from initial leads to photo identifications, to precise locations of where terrorists were hiding, this 
program has helped us to take potential mass murderers off the streets before they were able to kill. 

This program has also played a critical role in helping us understand the enemy we face in this war. Terrorists in 
this program have painted a picture of al Qaeda's structure and financing, and communications and logistics. 
They identified al Qaeda's travel routes and safe havens, and explained how al Qaeda's senior leadership 
communicates with its operatives in places like Iraq. They provided information that allows us -- that has allowed 
us to make sense of documents and computer records that we have seized in terrorist raids. They've identified 
voices in recordings of intercepted calls, and helped us understand the meaning of potentially critical terrorist 
communications. 

The information we get from these detainees is corroborated by intelligence, and we've received -- that we've 
received from other sources -- and together this intelligence has helped us connect the dots and stop attacks 
before they occur. Information from the terrorists questioned in this program helped unravel plots and terrorist 
cells in Europe and in other places. It's helped our allies protect their people from deadly enemies. This program 
has been, and remains, one of the most vital tools in our war against the terrorists. It is invaluable to America 
and to our allies. Were it not for this program, our intelligence community believes that al Qaeda and its allies 
would have succeeded in launching another attack against the American homeland. By giving us information 
about terrorist plans we could not get anywhere else, this program has saved innocent lives. 

This program has been subject to multiple legal reviews by the Department of Justice and CIA lawyers; they've 
determined it complied with our laws. This program has received strict oversight by the CIA's Inspector General. 
A small number of key leaders from both political parties on Capitol Hill were briefed about this program. All 
those involved in the questioning of the terrorists are carefully chosen and they're screened from a pool of 
experienced CIA officers. Those selected to conduct the most sensitive questioning had to complete more than 
250 additional hours of specialized training before they are allowed to have contact with a captured terrorist. 

I want to be absolutely clear with our people, and the world: The United States does not torture. It's against our 
laws, and it's against our values. I have not authorized it -- and I will not authorize it. Last year, my administration 
worked with Senator John McCain, and I signed into law the Detainee Treatment Act, which established the legal 
standard for treatment of detainees wherever they are held. I support this act. And as we implement this law, our 
government will continue to use every lawful method to obtain intelligence that can protect innocent people, and 
stop another attack like the one we experienced on September the 11 th, 2001 . 

The CIA program has detained only a limited number of terrorists at any given time -- and once we've 
determined that the terrorists held by the CIA have little or no additional intelligence value, many of them have 
been returned to their home countries for prosecution or detention by their governments. Qthers have been 
accused of terrible crimes against the American people, and we have a duty to bring those responsible for these 
crimes to justice. So we intend to prosecute these men, as appropriate, for their crimes. 



10/26/2006 7:51 PM 



President Discusses Creation of Military Commissions to Try Suspected... hittp://www. whiitehiouse.gov/news/releases/2006/09/print/20060906-3.hitml 

Case 1 :06-cv-01 690-RBW Document 6-3 Filed 1 0/26/2006 Page 6 of 8 

Soon after the war on terror began, I authorized a system of military commissions to try foreign terrorists 
accused of war crimes. Military commissions have been used by Presidents from George Washington to 
Franklin Roosevelt to prosecute war criminals, because the rules for trying enemy combatants in a time of 
conflict must be different from those for trying common criminals or members of our own military. One of the first 
suspected terrorists to be put on trial by military commission was one of Osama bin Laden's bodyguards -- a 
man named Hamdan. His lawyers challenged the legality of the military commission system. It took more than 
two years for this case to make its way through the courts. The Court of Appeals for the District of Columbia 
Circuit upheld the military commissions we had designed, but this past June, the Supreme Court overturned that 
decision. The Supreme Court determined that military commissions are an appropriate venue for trying terrorists, 
but ruled that military commissions needed to be explicitly authorized by the United States Congress. 

So today, I'm sending Congress legislation to specifically authorize the creation of military commissions to try 
terrorists for war crimes. My administration has been working with members of both parties in the House and 
Senate on this legislation. We put forward a bill that ensures these commissions are established in a way that 
protects our national security, and ensures a full and fair trial for those accused. The procedures in the bill I am 
sending to Congress today reflect the reality that we are a nation at war, and that it's essential for us to use all 
reliable evidence to bring these people to justice. 

We're now approaching the five-year anniversary of the 9/1 1 attacks - and the families of those murdered that 
day have waited patiently for justice. Some of the families are with us today - they should have to wait no 
longer. So I'm announcing today that Khalid Sheikh Mohammed, Abu Zubaydah, Ramzi bin al-Shibh, and 11 
other terrorists in CIA custody have been transferred to the United States Naval Base at Guantanamo Bay. 
(Applause.) They are being held in the custody of the Department of Defense. As soon as Congress acts to 
authorize the military commissions I have proposed, the men our intelligence officials believe orchestrated the 
deaths of nearly 3,000 Americans on September the 1 1th, 2001 , can face justice. (Applause.) 

We'll also seek to prosecute those believed to be responsible for the attack on the USS Cole, and an operative 
believed to be involved in the bombings of the American embassies in Kenya and Tanzania. With these 
prosecutions, we will send a clear message to those who kill Americans: No longer - how long it takes, we will 
find you and we will bring you to justice. (Applause.) 

These men will be held in a high-security facility at Guantanamo. The International Committee of the Red Cross 
is being advised of their detention, and will have the opportunity to meet with them. Those charged with crimes 
will be given access to attorneys who will help them prepare their defense - and they will be presumed innocent. 
While at Guantanamo, they will have access to the same food, clothing, medical care, and opportunities for 
worship as other detainees. They will be questioned subject to the new U.S. Army Field Manual, which the 
Department of Defense is issuing today. And they will continue to be treated with the humanity that they denied 
others. 

As we move forward with the prosecutions, we will continue to urge nations across the world to take back their 
nationals at Guantanamo who will not be prosecuted by our military commissions. America has no interest in 
being the world's jailer. But one of the reasons we have not been able to close Guantanamo is that many 
countries have refused to take back their nationals held at the facility. Other countries have not provided 
adequate assurances that their nationals will not be mistreated - or they will not return to the battlefield, as more 
than a dozen people released from Guantanamo already have. We will continue working to transfer individuals 
held at Guantanamo, and ask other countries to work with us in this process. And we will move toward the day 
when we can eventually close the detention facility at Guantanamo Bay. 

I know Americans have heard conflicting information about Guantanamo. Let me give you some facts. Of the 
thousands of terrorists captured across the world, only about 770 have ever been sent to Guantanamo. Of 
these, about 315 have been returned to other countries so far - and about 455 remain in our custody. They are 
provided the same quality of medical care as the American service members who guard them. The International 
Committee of the Red Cross has the opportunity to meet privately with all who are held there. The facility has 
been visited by government officials from more than 30 countries, and delegations from international 
organizations, as well. After the Organization for Security and Cooperation in Europe came to visit, one of its 
delegation members called Guantanamo "a model prison" where people are treated better than in prisons in his 
own country. Our troops can take great pride in the work they do at Guantanamo Bay - and so can the 
American people. 
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As we prosecute suspected terrorist leaders and operatives who have now been transferred to Guantanamo, 
we'll continue searching for those who have stepped forward to take their places. This nation is going to stay on 
the offense to protect the American people. We will continue to bring the world's most dangerous terrorists to 
justice -- and we will continue working to collect the vital intelligence we need to protect our country. The current 
transfers mean that there are now no terrorists in the CIA program. But as more high-ranking terrorists are 
captured, the need to obtain intelligence from them will remain critical - and having a CIA program for 
questioning terrorists will continue to be crucial to getting life-saving information. 

Some may ask: Why are you acknowledging this program now? There are two reasons why I'm making these 
limited disclosures today. First, we have largely completed our questioning of the men - and to start the process 
for bringing them to trial, we must bring them into the open. Second, the Supreme Court's recent decision has 
impaired our ability to prosecute terrorists through military commissions, and has put in question the future of the 
CIA program. In its ruling on military commissions, the Court determined that a provision of the Geneva 
Conventions known as "Common Article Three" applies to our war with al Qaeda. This article includes provisions 
that prohibit "outrages upon personal dignity" and "humiliating and degrading treatment." The problem is that 
these and other provisions of Common Article Three are vague and undefined, and each could be interpreted in 
different ways by American or foreign judges. And some believe our military and intelligence personnel involved 
in capturing and questioning terrorists could now be at risk of prosecution under the War Crimes Act - simply for 
doing their jobs in a thorough and professional way. 

This is unacceptable. Our military and intelligence personnel go face to face with the world's most dangerous 
men every day. They have risked their lives to capture some of the most brutal terrorists on Earth. And they 
have worked day and night to find out what the terrorists know so we can stop new attacks. America owes our 
brave men and women some things in return. We owe them their thanks for saving lives and keeping America 
safe. And we owe them clear rules, so they can continue to do their jobs and protect our people. 

So today, I'm asking Congress to pass legislation that will clarify the rules for our personnel fighting the war on 
terror. First, I'm asking Congress to list the specific, recognizable offenses that would be considered crimes 
under the War Crimes Act - so our personnel can know clearly what is prohibited in the handling of terrorist 
enemies. Second, I'm asking that Congress make explicit that by following the standards of the Detainee 
Treatment Act our personnel are fulfilling America's obligations under Common Article Three of the Geneva 
Conventions. Third, I'm asking that Congress make it clear that captured terrorists cannot use the Geneva 
Conventions as a basis to sue our personnel in courts - in U.S. courts. The men and women who protect us 
should not have to fear lawsuits filed by terrorists because they're doing their jobs. 

The need for this legislation is urgent. We need to ensure that those questioning terrorists can continue to do 
everything within the limits of the law to get information that can save American lives. My administration will 
continue to work with the Congress to get this legislation enacted - but time is of the essence. Congress is in 
session just for a few more weeks, and passing this legislation ought to be the top priority. (Applause.) 

As we work with Congress to pass a good bill, we will also consult with congressional leaders on how to ensure 
that the CIA program goes forward in a way that follows the law, that meets the national security needs of our 
country, and protects the brave men and women we ask to obtain information that will save innocent lives. For 
the sake of our security. Congress needs to act, and update our laws to meet the threats of this new era. And I 
know they will. 

We're engaged in a global struggle - and the entire civilized world has a stake in its outcome. America is a 
nation of law. And as I work with Congress to strengthen and clarify our laws here at home, I will continue to 
work with members of the international community who have been our partners in this struggle. I've spoken with 
leaders of foreign governments, and worked with them to address their concerns about Guantanamo and our 
detention policies. I'll continue to work with the international community to construct a common foundation to 
defend our nations and protect our freedoms. 

Free nations have faced new enemies and adjusted to new threats before - and we have prevailed. Like the 
struggles of the last century, today's war on terror is, above all, a struggle for freedom and liberty. The 
adversaries are different, but the stakes in this war are the same: We're fighting for our way of life, and our ability 
to live in freedom. We're fighting for the cause of humanity, against those who seek to impose the darkness of 
tyranny and terror upon the entire world. And we're fighting for a peaceful future for our children and our 
grandchildren. 
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May God bless you all. (Applause.) 
END 2:22 P.M. EDT 
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S.3930 



©ne i^undred Binth Congress 

of the 

lanited States of America 



AT THE SECOND SESSION 

Begun and held at the City of Washington on Tu 
the third day of January, two thousand and t 



3ln2lct 

To authorize trial by military commission for violations of the law of war, and 
for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) Short Title.— This Act may be cited as the "Mihtary 
Commissions Act of 2006". 

(b) Table of Contents.— The table of contents for this Act 
is as follows: 

Sec. 1. Short title; table of contents. 

Sec. 2. Construction of Presidential authority to establish military commissions. 

Sec. 3. Military commissions. 

Sec. 4. Amendments to Uniform Code of Military Justice. 

Sec. 5. Treaty obligations not establishing grounds for certain claims. 

Sec. 6. Implementation of treaty obligations. 

Sec. 7. Habeas corpus matters. 

Sec. 8. Revisions to Detainee Treatment Act of 2005 relating to protection of certain 
United States Government personnel. 

Sec. 9. Review of judgments of military commissions. 

Sec. 10. Detention covered by review of decisions of Combatant Status Review Tri- 
bunals of propriety of detention. 

SEC. 2. CONSTRUCTION OF PRESIDENTLU. AUTHORITY TO ESTABLISH 
MILITARY COMMISSIONS. 

The authority to establish military commissions under chapter 
47A of title 10, United States Code, as added by section 3(a), 
may not be construed to alter or limit the authority of the President 
under the Constitution of the United States and laws of the United 
States to establish military commissions for areas declared to be 
under martial law or in occupied territories should circumstances 
so require. 
SEC. 3. MILITARY COMMISSIONS. 

(a) Military Commissions. — 

(1) In general.— Subtitle A of title 10, United States Code, 
is amended by inserting after chapter 47 the following new 
chapter: 

"CHAPTER 47A— MILITARY COMMISSIONS 

"Subchapter 

"I. General Provisions 948a 

"II. Composition of Military Commissions 948h 

"III. Pre-Trial Procedure 948q 

"IV. Trial Procedure 949a 

"V. Sentences 949s 
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"VI. Post-Trial Procedure and Review of Military C 
"VII. Punitive Matters 



"SUBCHAPTER I— GENERAL PROVISIONS 

"Sec. 

"948a. Definitions. 

"948b. Military commissions generally. 

"948c. Persons subject to military commissions. 

"948d. Jurisdiction of military commissions. 

"948e. Annual report to congressional committees. 

"§ 948a. Definitions 

"In this chapter: 

"(1) Unlawful enemy combatant.— (A) The term 'unlaw- 
ful enemy combatant' means — 

"(i) a person who has engaged in hostilities or who 
has purposefully and materially supported hostilities 
against the United States or its co-belligerents who is 
not a lawful enemy combatant (including a person who 
is part of the Taliban, al Qaeda, or associated forces); 
or 

"(ii) a person who, before, on, or after the date of 
the enactment of the Military Commissions Act of 2006, 
has been determined to be an unlawful enemy combatant 
by a Combatant Status Review Tribunal or another com- 
petent tribunal established under the authority of the 
President or the Secretary of Defense. 

"(B) Co-belligerent. — In this paragraph, the term 'co- 
belligerent', with respect to the United States, means any State 
or armed force joining and directly engaged with the United 
States in hostilities or directly supporting hostilities against 
a common enemy. 

"(2) Lawful enemy combatant. — The term 'lawful enemy 
combatant' means a person who is — 

"(A) a member of the regular forces of a State party 
engaged in hostilities against the United States; 

"(B) a member of a militia, volunteer corps, or orga- 
nized resistance movement belonging to a State party 
engaged in such hostilities, which are under responsible 
command, wear a fixed distinctive sign recognizable at 
a distance, carry their arms openly, and abide by the 
law of war; or 

"(C) a member of a regular armed force who professes 
allegiance to a government engaged in such hostilities, 
but not recognized by the United States. 
"(3) Alien. — The term 'alien' means a person who is not 
a citizen of the United States. 

"(4) Classified information.— The term 'classified 
information' means the following: 

"(A) Any information or material that has been deter- 
mined by the United States Government pursuant to 
statute. Executive order, or regulation to require protection 
against unauthorized disclosure for reasons of national 
security. 

"(B) Any restricted data, as that term is defined in 
section 11 y. of the Atomic Energy Act of 1954 (42 U.S.C. 
2014(y)). 
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"(5) Geneva conventions.— The term 'Geneva Conven- 
tions' means the international conventions signed at Geneva 
on August 12, 1949. 

"§ 948b. Military commissions generally 

"(a) Purpose. — This chapter establishes procedures governing 
the use of military commissions to try alien unlawful enemy combat- 
ants engaged in hostilities against the United States for violations 
of the law of war and other offenses triable by military commission. 

"(b) Authority for Military Commissions Under This 
Chapter. — The President is authorized to establish military 
commissions under this chapter for offenses triable by military 
commission as provided in this chapter. 

"(c) Construction of Provisions. — The procedures for mili- 
tary commissions set forth in this chapter are based upon the 
procedures for trial by general courts-martial under chapter 47 
of this title (the Uniform Code of Military Justice). Chapter 47 
of this title does not, by its terms, apply to trial by military commis- 
sion except as specifically provided in this chapter. The judicial 
construction and application of that chapter are not binding on 
military commissions established under this chapter. 

"(d) Inapplicability of Certain Provisions.— (1) The fol- 
lowing provisions of this title shall not apply to trial by military 
commission under this chapter: 

"(A) Section 810 (article 10 of the Uniform Code of Military 

Justice), relating to speedy trial, including any rule of courts- 
martial relating to speedy trial. 

"(B) Sections 831(a), (b), and (d) (articles 31(a), (b), and 

(d) of the Uniform Code of Military Justice), relating to compul- 
sory self-incrimination. 

"(C) Section 832 (article 32 of the Uniform Code of Military 

Justice), relating to pretrial investigation. 

"(2) Other provisions of chapter 47 of this title shall apply 
to trial by military commission under this chapter only to the 
extent provided by this chapter. 

"(e) Treatment of Rulings and Precedents. — The findings, 
holdings, interpretations, and other precedents of military commis- 
sions under this chapter may not be introduced or considered in 
any hearing, trial, or other proceeding of a court-martial convened 
under chapter 47 of this title. The findings, holdings, interpreta- 
tions, and other precedents of military commissions under this 
chapter may not form the basis of any holding, decision, or other 
determination of a court-martial convened under that chapter. 

"(f) Status of Commissions Under Common Article 3.— 
A military commission established under this chapter is a regularly 
constituted court, affording all the necessary 'judicial guarantees 
which are recognized as indispensable by civilized peoples' for pur- 
poses of common Article 3 of the Geneva Conventions. 

"(g) Geneva Conventions Not Establishing Source of 
Rights. — No alien unlawful enemy combatant subject to trial by 
military commission under this chapter may invoke the Geneva 
Conventions as a source of rights. 

"§ 948e. Persons subject to military commissions 

"Any alien unlawful enemy combatant is subject to trial by 
military commission under this chapter. 
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"§ 948d. Jurisdiction of military commissions 

"(a) Jurisdiction. — A military commission under this chapter 
shall have jurisdiction to try any offense made punishable by this 
chapter or the law of war when committed by an alien unlawful 
enemy combatant before, on, or after September 11, 2001. 

"(b) Lawful Enemy Combatants. — Military commissions under 
this chapter shall not have jurisdiction over lawful enemy combat- 
ants. Lawful enemy combatants who violate the law of war are 
subject to chapter 47 of this title. Courts-martial established under 
that chapter shall have jurisdiction to try a lawful enemy combatant 
for any offense made punishable under this chapter. 

"(c) Determination of Unlawful Enemy Combatant Status 
Dispositive. — A finding, whether before, on, or after the date of 
the enactment of the Military Commissions Act of 2006, by a 
Combatant Status Review Tribunal or another competent tribunal 
established under the authority of the President or the Secretary 
of Defense that a person is an unlawful enemy combatant is disposi- 
tive for purposes of jurisdiction for trial by military commission 
under this chapter. 

"(d) Punishments. — A military commission under this chapter 
may, under such limitations as the Secretary of Defense may pre- 
scribe, adjudge any punishment not forbidden by this chapter, 
including the penalty of death when authorized under this chapter 
or the law of war. 

"§ 948e. Annual report to congressional committees 

"(a) Annual Report Required.— Not later than December 31 
each year, the Secretary of Defense shall submit to the Committees 
on Armed Services of the Senate and the House of Representatives 
a report on any trials conducted by military commissions under 
this chapter during such year. 

"(b) Form. — Each report under this section shall be submitted 
in unclassified form, but may include a classified annex. 

"SUBCHAPTER 11— COMPOSITION OF MILITARY 
COMMISSIONS 

"Sec. 

"948h. Who may convene military c 

"948i. Who may serve on military c 

"948j. Military judge of a military c 

"948k. Detail of trial counsel and defense counsel. 

"9481. Detail or employment of reporters and interpreters. 

"948m. Number of members; excuse of members; absent and additional members. 



"§ 948h. Who may convene military commissions 

"Military commissions under this chapter may be convened 
by the Secretary of Defense or by any officer or official of the 
United States designated by the Secretary for that purpose. 

"§ 948i. Who may serve on military commissions 

"(a) In General. — Any commissioned officer of the armed forces 
on active duty is eligible to serve on a military commission under 
this chapter. 

"(b) Detail of Members. — When convening a military commis- 
sion under this chapter, the convening authority shall detail as 
members of the commission such members of the armed forces 
eligible under subsection (a), as in the opinion of the convening 
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authority, are best qualified for the duty by reason of age, education, 
training, experience, length of service, and judicial temperament. 
No member of an armed force is eligible to serve as a member 
of a military commission when such member is the accuser or 
a witness for the prosecution or has acted as an investigator or 
counsel in the same case. 

"(c) Excuse of Members. — Before a military commission under 
this chapter is assembled for the trial of a case, the convening 
authority may excuse a member from participating in the case. 

"§ 948j. Military judge of a military commission 

"(a) Detail of Military Judge. — A military judge shall be 
detailed to each military commission under this chapter. The Sec- 
retary of Defense shall prescribe regulations providing for the 
manner in which military judges are so detailed to military commis- 
sions. The military judge shall preside over each military commis- 
sion to which he has been detailed. 

"(b) Qualifications. — A military judge shall be a commissioned 
officer of the armed forces who is a member of the bar of a Federal 
court, or a member of the bar of the highest court of a State, 
and who is certified to be qualified for duty under section 826 
of this title (article 26 of the Uniform Code of Military Justice) 
as a military judge in general courts-martial by the Judge Advocate 
General of the armed force of which such military judge is a 
member. 

"(c) Ineligibility of Certain Individuals.— No person is 
eligible to act as military judge in a case of a military commission 
under this chapter if he is the accuser or a witness or has acted 
as investigator or a counsel in the same case. 

"(d) Consultation With Members; Ineligibility To Vote. — 
A military judge detailed to a military commission under this 
chapter may not consult with the members of the commission 
except in the presence of the accused (except as otherwise provided 
in section 949d of this title), trial counsel, and defense counsel, 
nor may he vote with the members of the commission. 

"(e) Other Duties. — A commissioned officer who is certified 
to be qualified for duty as a military judge of a military commission 
under this chapter may perform such other duties as are assigned 
to him by or with the approval of the Judge Advocate General 
of the armed force of which such officer is a member or the designee 
of such Judge Advocate General. 

"(f) Prohibition on Evaluation of Fitness by Convening 
Authority. — The convening authority of a military commission 
under this chapter shall not prepare or review any report concerning 
the effectiveness, fitness, or efficiency of a military judge detailed 
to the military commission which relates to his performance of 
duty as a military judge on the military commission. 

"§ 948k. Detail of trial counsel and defense counsel 

"(a) Detail of Counsel Generally. — (1) Trial counsel and 
military defense counsel shall be detailed for each military commis- 
sion under this chapter. 

"(2) Assistant trial counsel and assistant and associate defense 
counsel may be detailed for a military commission under this 
chapter. 
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"(3) Military defense counsel for a military commission under 
this chapter shall be detailed as soon as practicable after the 
swearing of charges against the accused. 

"(4) The Secretary of Defense shall prescribe regulations pro- 
viding for the manner in which trial counsel and military defense 
counsel are detailed for military commissions under this chapter 
and for the persons who are authorized to detail such counsel 
for such commissions. 

"(b) Trial Counsel. — Subject to subsection (e), trial counsel 

detailed for a military commission under this chapter must be — 

"(1) a judge advocate (as that term is defined in section 

801 of this title (article 1 of the Uniform Code of Military 

Justice) who — 

"(A) is a graduate of an accredited law school or is 
a member of the bar of a Federal court or of the highest 
court of a State; and 

"(B) is certified as competent to perform duties as 
trial counsel before general courts-martial by the Judge 
Advocate General of the armed force of which he is a 
member; or 
"(2) a civilian who — 

"(A) is a member of the bar of a Federal court or 
of the highest court of a State; and 

"(B) is otherwise qualified to practice before the mili- 
tary commission pursuant to regulations prescribed by the 
Secretary of Defense. 
"(c) Military Defense Counsel.— Subject to subsection (e), 
military defense counsel detailed for a military commission under 
this chapter must be a judge advocate (as so defined) who is — 
"(1) a graduate of an accredited law school or is a member 
of the bar of a Federal court or of the highest court of a 
State; and 

"(2) certified as competent to perform duties as defense 

counsel before general courts-martial by the Judge Advocate 

General of the armed force of which he is a member. 

"(d) Chief Prosecutor; Chief Defense Counsel. — (1) The 

Chief Prosecutor in a military commission under this chapter shall 

meet the requirements set forth in subsection (b)(1). 

"(2) The Chief Defense Counsel in a military commission under 
this chapter shall meet the requirements set forth in subsection 
(c)(1). 

"(e) Ineligibility of Certain Individuals.— No person who 
has acted as an investigator, military judge, or member of a military 
commission under this chapter in any case may act later as trial 
counsel or military defense counsel in the same case. No person 
who has acted for the prosecution before a military commission 
under this chapter may act later in the same case for the defense, 
nor may any person who has acted for the defense before a military 
commission under this chapter act later in the same case for the 
prosecution. 

"§9481. Detail or employment of reporters and interpreters 

"(a) Court Reporters. — Under such regulations as the Sec- 
retary of Defense may prescribe, the convening authority of a mili- 
tary commission under this chapter shall detail to or employ for 
the commission qualified court reporters, who shall make a verbatim 
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recording of the proceedings of and testimony taken before the 
commission. 

"(b) Interpreters. — Under such regulations as the Secretary 
of Defense may prescribe, the convening authority of a mihtary 
commission under this chapter may detail to or employ for the 
military commission interpreters who shall interpret for the 
commission and, as necessary, for trial counsel and defense counsel 
and for the accused. 

"(c) Transcript; Record. — The transcript of a military commis- 
sion under this chapter shall be under the control of the convening 
authority of the commission, who shall also be responsible for 
preparing the record of the proceedings. 

"§948m. Number of members; excuse of members; absent 
and additional members 

"(a) Number of Members. — (1) A military commission under 
this chapter shall, except as provided in paragraph (2), have at 
least five members. 

"(2) In a case in which the accused before a military commission 
under this chapter may be sentenced to a penalty of death, the 
military commission shall have the number of members prescribed 
by section 949m(c) of this title. 

"(b) Excuse of Members. — No member of a military commis- 
sion under this chapter may be absent or excused after the military 
commission has been assembled for the trial of a case unless 
excused — 

"(1) as a result of challenge; 

"(2) by the military judge for physical disability or other 

good cause; or 

"(3) by order of the convening authority for good cause. 

"(c) Absent and Additional Members. — Whenever a military 
commission under this chapter is reduced below the number of 
members required by subsection (a), the trial may not proceed 
unless the convening authority details new members sufficient to 
provide not less than such number. The trial may proceed with 
the new members present after the recorded evidence previously 
introduced before the members has been read to the military 
commission in the presence of the military judge, the accused 
(except as provided in section 949d of this title), and counsel for 
both sides. 

"SUBCHAPTER 111— PRE-TRIAL PROCEDURE 

"Sec. 

"948q. Charges and specifications. 

"948r. Compulsory self-incrimination prohibited; treatment of statements obtained 

by torture and other statements. 
"948s. Service of charges. 

"§ 948q. Charges and specifications 

"(a) Charges and Specifications.— Charges and specifications 
against an accused in a military commission under this chapter 
shall be signed by a person subject to chapter 47 of this title 
under oath before a commissioned officer of the armed forces author- 
ized to administer oaths and shall state — 

"(1) that the signer has personal knowledge of, or reason 
to believe, the matters set forth therein; and 

"(2) that they are true in fact to the best of the signer's 
knowledge and belief. 
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"(b) Notice to Accused. — Upon the swearing of the charges 
and specifications in accordance with subsection (a), the accused 
shall be informed of the charges against him as soon as practicable. 

"§ 948r. Compulsory self-incrimination prohibited; treatment 
of statements obtained by torture and other 
statements 

"(a) In General. — No person shall be required to testify against 
himself at a proceeding of a military commission under this chapter. 
"(b) Exclusion of Statements Obtained by Torture.— A 
statement obtained by use of torture shall not be admissible in 
a military commission under this chapter, except against a person 
accused of torture as evidence that the statement was made. 

"(c) Statements Obtained Before Enactment of Detainee 
Treatment Act of 2005. — A statement obtained before December 
30, 2005 (the date of the enactment of the Defense Treatment 
Act of 2005) in which the degree of coercion is disputed may be 
admitted only if the military judge finds that — 

"(1) the totality of the circumstances renders the statement 
reliable and possessing sufficient probative value; and 

"(2) the interests of justice would best be served by admis- 
sion of the statement into evidence. 

"(d) Statements Obtained After Enactment of Detainee 
Treatment Act of 2005. — A statement obtained on or after 
December 30, 2005 (the date of the enactment of the Defense 
Treatment Act of 2005) in which the degree of coercion is disputed 
may be admitted only if the military judge finds that — 

"(1) the totality of the circumstances renders the statement 
reliable and possessing sufficient probative value; 

"(2) the interests of justice would best be served by admis- 
sion of the statement into evidence; and 

"(3) the interrogation methods used to obtain the statement 
do not amount to cruel, inhuman, or degrading treatment 
prohibited by section 1003 of the Detainee Treatment Act of 
2005. 

"§ 948s. Service of charges 

"The trial counsel assigned to a case before a military commis- 
sion under this chapter shall cause to be served upon the accused 
and military defense counsel a copy of the charges upon which 
trial is to be had. Such charges shall be served in English and, 
if appropriate, in another language that the accused understands. 
Such service shall be made sufficiently in advance of trial to prepare 
a defense. 

"SUBCHAPTER IV— TRIAL PROCEDURE 

"Sec. 

"949a. Rules. 

"949b. Unlawfully influencing action of military 

"949c. Duties of trial counsel and defense counsel. 

"949d. Sessions. 

"949e. Continuances. 

"949f. Challenges. 

"949g. Oaths. 

"949h. Former jeopardy. 

"949i. Pleas of the accused. 

"949j. Opportunity to obtain witnesses and other evidi 

"949k. Defense of lack of mental responsibility. 

"9491. Voting and rulings. 
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"949m. Number of votes required. 

"949n. Military commission to announce action. 

"949o. Record of trial. 

"§ 949a. Rules 

"(a) Procedures and Rules of Evidence. — Pretrial, trial, and 
post-trial procedures, including elements and modes of proof, for 
cases triable by military commission under this chapter may be 
prescribed by the Secretary of Defense, in consultation with the 
Attorney General. Such procedures shall, so far as the Secretary 
considers practicable or consistent with military or intelligence 
activities, apply the principles of law and the rules of evidence 
in trial by general courts-martial. Such procedures and rules of 
evidence may not be contrary to or inconsistent with this chapter. 
"(b) Rules for Military Commission.— (1) Notwithstanding 
any departures from the law and the rules of evidence in trial 
by general courts-martial authorized by subsection (a), the proce- 
dures and rules of evidence in trials by military commission under 
this chapter shall include the following: 

"(A) The accused shall be permitted to present evidence 
in his defense, to cross-examine the witnesses who testify 
against him, and to examine and respond to evidence admitted 
against him on the issue of guilt or innocence and for sen- 
tencing, as provided for by this chapter. 

"(B) The accused shall be present at all sessions of the 

military commission (other than those for deliberations or 

voting), except when excluded under section 949d of this title. 

"(C) The accused shall receive the assistance of counsel 

as provided for by section 948k. 

"(D) The accused shall be permitted to represent himself, 
as provided for by paragraph (3). 

"(2) In establishing procedures and rules of evidence for military 
commission proceedings, the Secretary of Defense may prescribe 
the following provisions: 

"(A) Evidence shall be admissible if the military judge 
determines that the evidence would have probative value to 
a reasonable person. 

"(B) Evidence shall not be excluded from trial by military 
commission on the grounds that the evidence was not seized 
pursuant to a search warrant or other authorization. 

"(C) A statement of the accused that is otherwise admissible 
shall not be excluded from trial by military commission on 
grounds of alleged coercion or compulsory self-incrimination 
so long as the evidence complies with the provisions of section 
948r of this title. 

"(D) Evidence shall be admitted as authentic so long as — 
"(i) the military judge of the military commission deter- 
mines that there is sufficient basis to find that the evidence 
is what it is claimed to be; and 

"(ii) the military judge instructs the members that 
they may consider any issue as to authentication or identi- 
fication of evidence in determining the weight, if any, to 
be given to the evidence. 

"(E)(i) Except as provided in clause (ii), hearsay evidence 
not otherwise admissible under the rules of evidence applicable 
in trial by general courts-martial may be admitted in a trial 
by military commission if the proponent of the evidence makes 
known to the adverse party, sufficiently in advance to provide 
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the adverse party with a fair opportunity to meet the evidence, 
the intention of the proponent to offer the evidence, and the 
particulars of the evidence (including information on the gen- 
eral circumstances under which the evidence was obtained). 
The disclosure of evidence under the preceding sentence is 
subject to the requirements and limitations applicable to the 
disclosure of classified information in section 949j(c) of this 
title. 

"(ii) Hearsay evidence not otherwise admissible under the 
rules of evidence applicable in trial by general courts-martial 
shall not be admitted in a trial by military commission if 
the party opposing the admission of the evidence demonstrates 
that the evidence is unreliable or lacking in probative value. 
"(F) The military judge shall exclude any evidence the 
probative value of which is substantially outweighed — 

"(i) by the danger of unfair prejudice, confusion of 
the issues, or misleading the commission; or 

"(ii) by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. 
"(3)(A) The accused in a military commission under this chapter 
who exercises the right to self-representation under paragraph 
(1)(D) shall conform his deportment and the conduct of the defense 
to the rules of evidence, procedure, and decorum applicable to 
trials by military commission. 

"(B) Failure of the accused to conform to the rules described 
in subparagraph (A) may result in a partial or total revocation 
by the military judge of the right of self-representation under para- 
graph (1)(D). In such case, the detailed defense counsel of the 
accused or an appropriately authorized civilian counsel shall per- 
form the functions necessary for the defense. 

"(c) Delegation of Authority To Prescribe Regulations.— 
The Secretary of Defense may delegate the authority of the Sec- 
retary to prescribe regulations under this chapter. 

"(d) Notification to Congressional Committees of Changes 
TO Procedures. — Not later than 60 days before the date on which 
any proposed modification of the procedures in effect for military 
commissions under this chapter goes into effect, the Secretary of 
Defense shall submit to the Committee on Armed Services of the 
Senate and the Committee on Armed Services of the House of 
Representatives a report describing the modification. 

"§ 949b. Unlawfully influencing action of military commission 

"(a) In General. — (1) No authority convening a military 
commission under this chapter may censure, reprimand, or 
admonish the military commission, or any member, military judge, 
or counsel thereof, with respect to the findings or sentence adjudged 
by the military commission, or with respect to any other exercises 
of its or his functions in the conduct of the proceedings. 

"(2) No person may attempt to coerce or, by any unauthorized 
means, influence — 

"(A) the action of a military commission under this chapter, 

or any member thereof, in reaching the findings or sentence 

in any case; 

"(B) the action of any convening, approving, or reviewing 

authority with respect to his judicial acts; or 

"(C) the exercise of professional judgment by trial counsel 

or defense counsel. 
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"(3) Paragraphs (1) and (2) do not apply with respect to — 
"(A) general instructional or informational courses in mili- 
tary justice if such courses are designed solely for the purpose 
of instructing members of a command in the substantive and 
procedural aspects of military commissions; or 

"(B) statements and instructions given in open proceedings 
by a military judge or counsel. 

"(b) Prohibition on Consideration of Actions on Commis- 
sion IN Evaluation of Fitness. — In the preparation of an effective- 
ness, fitness, or efficiency report or any other report or document 
used in whole or in part for the purpose of determining whether 
a commissioned officer of the armed forces is qualified to be 
advanced in grade, or in determining the assignment or transfer 
of any such officer or whether any such officer should be retained 
on active duty, no person may — 

"(1) consider or evaluate the performance of duty of any 
member of a military commission under this chapter; or 

"(2) give a less favorable rating or evaluation to any 
commissioned officer because of the zeal with which such officer, 
in acting as counsel, represented any accused before a military 
commission under this chapter. 

"§ 949c. Duties of trial counsel and defense counsel 

"(a) Trial Counsel. — The trial counsel of a military commis- 
sion under this chapter shall prosecute in the name of the United 
States. 

"(b) Defense Counsel. — (1) The accused shall be represented 
in his defense before a military commission under this chapter 
as provided in this subsection. 

"(2) The accused shall be represented by military counsel 
detailed under section 948k of this title. 

"(3) The accused may be represented by civilian counsel if 
retained by the accused, but only if such civilian counsel — 
"(A) is a United States citizen; 
"(B) is admitted to the practice of law in a State, district, 

or possession of the United States or before a Federal court; 
"(C) has not been the subject of any sanction of disciplinary 

action by any court, bar, or other competent governmental 

authority for relevant misconduct; 

"(D) has been determined to be eligible for access to classi- 
fied information that is classified at the level Secret or higher; 

and 

"(E) has signed a written agreement to comply with all 

applicable regulations or instructions for counsel, including any 

rules of court for conduct during the proceedings. 

"(4) Civilian defense counsel shall protect any classified 
information received during the course of representation of the 
accused in accordance with all applicable law governing the protec- 
tion of classified information and may not divulge such information 
to any person not authorized to receive it. 

"(5) If the accused is represented by civilian counsel, detailed 
military counsel shall act as associate counsel. 

"(6) The accused is not entitled to be represented by more 
than one military counsel. However, the person authorized under 
regulations prescribed under section 948k of this title to detail 
counsel, in that person's sole discretion, may detail additional mili- 
tary counsel to represent the accused. 
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"(7) Defense counsel may cross-examine each witness for the 
prosecution who testifies before a mihtary commission under this 
chapter. 

"§ 949d. Sessions 

"(a) Sessions Without Presence of Members.— (1) At any 
time after the service of charges which have been referred for 
trial by military commission under this chapter, the military judge 
may call the military commission into session without the presence 
of the members for the purpose of— 

"(A) hearing and determining motions raising defenses or 

objections which are capable of determination without trial 

of the issues raised by a plea of not guilty; 

"(B) hearing and ruling upon any matter which may be 

ruled upon by the military judge under this chapter, whether 

or not the matter is appropriate for later consideration or 

decision by the members; 

"(C) if permitted by regulations prescribed by the Secretary 

of Defense, receiving the pleas of the accused; and 

"(D) performing any other procedural function which may 

be performed by the military judge under this chapter or under 

rules prescribed pursuant to section 949a of this title and 

which does not require the presence of the members. 

"(2) Except as provided in subsections (c) and (e), any pro- 
ceedings under paragraph (1) shall — 

"(A) be conducted in the presence of the accused, defense 

counsel, and trial counsel; and 

"(B) be made part of the record. 

"(b) Proceedings in Presence of Accused. — Except as pro- 
vided in subsections (c) and (e), all proceedings of a military commis- 
sion under this chapter, including any consultation of the members 
with the military judge or counsel, shall — 

"(1) be in the presence of the accused, defense counsel, 

and trial counsel; and 

"(2) be made a part of the record. 

"(c) Deliberation or Vote of Members.— When the members 
of a military commission under this chapter deliberate or vote, 
only the members may be present. 

"(d) Closure of Proceedings.— (1) The military judge may 
close to the public all or part of the proceedings of a military 
commission under this chapter, but only in accordance with this 
subsection. 

"(2) The military judge may close to the public all or a portion 
of the proceedings under paragraph (1) only upon making a specific 
finding that such closure is necessary to — 

"(A) protect information the disclosure of which could 

reasonably be expected to cause damage to the national secu- 
rity, including intelligence or law enforcement sources, methods, 

or activities; or 

"(B) ensure the physical safety of individuals. 

"(3) A finding under paragraph (2) may be based upon a presen- 
tation, including a presentation ex parte or in camera, by either 
trial counsel or defense counsel. 

"(e) Exclusion of Accused From Certain Proceedings. — 
The military judge may exclude the accused from any portion of 
a proceeding upon a determination that, after being warned by 
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the military judge, the accused persists in conduct that justifies 
exclusion from the courtroom — 

"(1) to ensure the physical safety of individuals; or 
"(2) to prevent disruption of the proceedings by the accused. 
"(f) Protection of Classified Information. — 

"(1) National security privilege.— (A) Classified 
information shall be protected and is privileged from disclosure 
if disclosure would be detrimental to the national security. 
The rule in the preceding sentence applies to all stages of 
the proceedings of military commissions under this chapter. 
"(B) The privilege referred to in subparagraph (A) may 
be claimed by the head of the executive or military department 
or government agency concerned based on a finding by the 
head of that department or agency that — 

"(i) the information is properly classified; and 
"(ii) disclosure of the information would be detrimental 
to the national security. 

"(C) A person who may claim the privilege referred to 
in subparagraph (A) may authorize a representative, witness, 
or trial counsel to claim the privilege and make the finding 
described in subparagraph (B) on behalf of such person. The 
authority of the representative, witness, or trial counsel to 
do so is presumed in the absence of evidence to the contrary. 
"(2) Introduction of classified information.— 

"(A) Alternatives to disclosure.— To protect classi- 
fied information from disclosure, the military judge, upon 
motion of trial counsel, shall authorize, to the extent 
practicable — 

"(i) the deletion of specified items of classified 
information from documents to be introduced as evi- 
dence before the military commission; 

"(ii) the substitution of a portion or summary of 
the information for such classified documents; or 

"(iii) the substitution of a statement of relevant 
facts that the classified information would tend to 
prove. 

"(B) Protection of sources, methods, or activi- 
ties. — The military judge, upon motion of trial counsel, 
shall permit trial counsel to introduce otherwise admissible 
evidence before the military commission, while protecting 
from disclosure the sources, methods, or activities by which 
the United States acquired the evidence if the military 
judge finds that (i) the sources, methods, or activities by 
which the United States acquired the evidence are classi- 
fied, and (ii) the evidence is reliable. The military judge 
may require trial counsel to present to the military commis- 
sion and the defense, to the extent practicable and con- 
sistent with national security, an unclassified summary 
of the sources, methods, or activities by which the United 
States acquired the evidence. 

"(C) Assertion of national security privilege at 
trial. — During the examination of any witness, trial 
counsel may object to any question, line of inquiry, or 
motion to admit evidence that would require the disclosure 
of classified information. Following such an objection, the 
military judge shall take suitable action to safeguard such 
classified information. Such action may include the review 
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of trial counsel's claim of privilege by the military judge 
in camera and on an ex parte basis, and the delay of 
proceedings to permit trial counsel to consult with the 
department or agency concerned as to whether the national 
security privilege should be asserted. 

"(3) Consideration of privilege and related mate- 
rials. — A claim of privilege under this subsection, and any 
materials submitted in support thereof, shall, upon request 
of the Government, be considered by the military judge in 
camera and shall not be disclosed to the accused. 

"(4) Additional regulations. — The Secretary of Defense 
may prescribe additional regulations, consistent with this sub- 
section, for the use and protection of classified information 
during proceedings of military commissions under this chapter. 
A report on any regulations so prescribed, or modified, shall 
be submitted to the Committees on Armed Services of the 
Senate and the House of Representatives not later than 60 
days before the date on which such regulations or modifications, 
as the case may be, go into effect. 

"§ 949e. Continuances 

"The military judge in a military commission under this chapter 
may, for reasonable cause, grant a continuance to any party for 
such time, and as often, as may appear to be just. 

"§949f. Challenges 

"(a) Challenges Authorized. — The military judge and mem- 
bers of a military commission under this chapter may be challenged 
by the accused or trial counsel for cause stated to the commission. 
The military judge shall determine the relevance and validity of 
challenges for cause. The military judge may not receive a challenge 
to more than one person at a time. Challenges by trial counsel 
shall ordinarily be presented and decided before those by the 
accused are offered. 

"(b) Peremptory Challenges. — Each accused and the trial 
counsel are entitled to one peremptory challenge. The military 
judge may not be challenged except for cause. 

"(c) Challenges Against Additional Members.— Whenever 
additional members are detailed to a military commission under 
this chapter, and after any challenges for cause against such addi- 
tional members are presented and decided, each accused and the 
trial counsel are entitled to one peremptory challenge against mem- 
bers not previously subject to peremptory challenge. 

"§ 949g. Oaths 

"(a) In General. — (1) Before performing their respective duties 
in a military commission under this chapter, military judges, mem- 
bers, trial counsel, defense counsel, reporters, and interpreters shall 
take an oath to perform their duties faithfully. 

"(2) The form of the oath required by paragraph (1), the time 
and place of the taking thereof, the manner of recording the same, 
and whether the oath shall be taken for all cases in which duties 
are to be performed or for a particular case, shall be as prescribed 
in regulations of the Secretary of Defense. Those regulations may 
provide that — 

"(A) an oath to perform faithfully duties as a military 

judge, trial counsel, or defense counsel may be taken at any 
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time by any judge advocate or other person certified to be 
qualified or competent for the duty; and 

"(B) if such an oath is taken, such oath need not again 
be taken at the time the judge advocate or other person is 
detailed to that duty. 

"(b) Witnesses. — Each witness before a military commission 
under this chapter shall be examined on oath. 

"§ 949h. Former jeopardy 

"(a) In General. — No person may, without his consent, be 
tried by a military commission under this chapter a second time 
for the same offense. 

"(b) Scope of Trial. — No proceeding in which the accused 
has been found guilty by military commission under this chapter 
upon any charge or specification is a trial in the sense of this 
section until the finding of guilty has become final after review 
of the case has been fully completed. 

"§ 949i. Pleas of the accused 

"(a) Entry of Plea of Not Guilty.— If an accused in a military 
commission under this chapter after a plea of guilty sets up matter 
inconsistent with the plea, or if it appears that the accused has 
entered the plea of guilty through lack of understanding of its 
meaning and effect, or if the accused fails or refuses to plead, 
a plea of not guilty shall be entered in the record, and the military 
commission shall proceed as though the accused had pleaded not 
guilty. 

"(b) Finding of Guilt After Guilty Plea. — With respect to 
any charge or specification to which a plea of guilty has been 
made by the accused in a military commission under this chapter 
and accepted by the military judge, a finding of guilty of the 
charge or specification may be entered immediately without a vote. 
The finding shall constitute the finding of the commission unless 
the plea of guilty is withdrawn prior to announcement of the sen- 
tence, in which event the proceedings shall continue as though 
the accused had pleaded not guilty. 

"§949j. Opportunity to obtain witnesses and other evidence 

"(a) Right of Defense Counsel. — Defense counsel in a mili- 
tary commission under this chapter shall have a reasonable oppor- 
tunity to obtain witnesses and other evidence as provided in regula- 
tions prescribed by the Secretary of Defense. 

"(b) Process for Compulsion.— Process issued in a military 
commission under this chapter to compel witnesses to appear and 
testify and to compel the production of other evidence — 

"(1) shall be similar to that which courts of the United 
States having criminal jurisdiction may lawfully issue; and 
"(2) shall run to any place where the United States shall 
have jurisdiction thereof 

"(c) Protection of Classified Information.— (1) With respect 
to the discovery obligations of trial counsel under this section, 
the military judge, upon motion of trial counsel, shall authorize, 
to the extent practicable — 

"(A) the deletion of specified items of classified information 
from documents to be made available to the accused; 

"(B) the substitution of a portion or summary of the 
information for such classified documents; or 
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"(C) the substitution of a statement admitting relevant 

facts that the classified information would tend to prove. 

"(2) The military judge, upon motion of trial counsel, shall 
authorize trial counsel, in the course of complying with discovery 
obligations under this section, to protect from disclosure the sources, 
methods, or activities by which the United States acquired evidence 
if the military judge finds that the sources, methods, or activities 
by which the United States acquired such evidence are classified. 
The military judge may require trial counsel to provide, to the 
extent practicable, an unclassified summary of the sources, methods, 
or activities by which the United States acquired such evidence. 

"(d) Exculpatory Evidence.— (1) As soon as practicable, trial 
counsel shall disclose to the defense the existence of any evidence 
known to trial counsel that reasonably tends to exculpate the 
accused. Where exculpatory evidence is classified, the accused shall 
be provided with an adequate substitute in accordance with the 
procedures under subsection (c). 

"(2) In this subsection, the term 'evidence known to trial 
counsel', in the case of exculpatory evidence, means exculpatory 
evidence that the prosecution would be required to disclose in 
a trial by general court-martial under chapter 47 of this title. 

"§ 949k. Defense of lack of mental responsibility 

"(a) Affirmative Defense. — It is an affirmative defense in 
a trial by military commission under this chapter that, at the 
time of the commission of the acts constituting the offense, the 
accused, as a result of a severe mental disease or defect, was 
unable to appreciate the nature and quality or the wrongfulness 
of the acts. Mental disease or defect does not otherwise constitute 
a defense. 

"(b) Burden of Proof. — The accused in a military commission 
under this chapter has the burden of proving the defense of lack 
of mental responsibility by clear and convincing evidence. 

"(c) Findings Following Assertion of Defense. — Whenever 
lack of mental responsibility of the accused with respect to an 
offense is properly at issue in a military commission under this 
chapter, the military judge shall instruct the members of the 
commission as to the defense of lack of mental responsibility under 
this section and shall charge them to find the accused — 
"(1) guilty; 
"(2) not guilty; or 
"(3) subject to subsection (d), not guilty by reason of lack 

of mental responsibility. 

"(d) Majority Vote Required for Finding.— The accused shall 
be found not guilty by reason of lack of mental responsibility under 
subsection (cX3) only if a majority of the members present at 
the time the vote is taken determines that the defense of lack 
of mental responsibility has been established. 

"§ 9491. Voting and rulings 

"(a) Vote by Secret Written Ballot. — Voting by members 
of a military commission under this chapter on the findings and 
on the sentence shall be by secret written ballot. 

"(b) Rulings. — (1) The military judge in a military commission 
under this chapter shall rule upon all questions of law, including 
the admissibility of evidence and all interlocutory questions arising 
during the proceedings. 
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"(2) Any ruling made by the military judge upon a question 
of law or an interlocutory question (other than the factual issue 
of mental responsibility of the accused) is conclusive and constitutes 
the ruling of the military commission. However, a military judge 
may change his ruling at any time during the trial. 

"(c) Instructions Prior to Vote.— Before a vote is taken 
of the findings of a military commission under this chapter, the 
military judge shall, in the presence of the accused and counsel, 
instruct the members as to the elements of the offense and charge 
the members — 

"(1) that the accused must be presumed to be innocent 
until his guilt is established by legal and competent evidence 
beyond a reasonable doubt; 

"(2) that in the case being considered, if there is a reason- 
able doubt as to the guilt of the accused, the doubt must 
be resolved in favor of the accused and he must be acquitted; 
"(3) that, if there is reasonable doubt as to the degree 
of guilt, the finding must be in a lower degree as to which 
there is no reasonable doubt; and 

"(4) that the burden of proof to establish the guilt of the 
accused beyond a reasonable doubt is upon the United States. 

"§ 949m. Number of votes required 

"(a) Conviction. — No person may be convicted by a military 
commission under this chapter of any offense, except as provided 
in section 949i(b) of this title or by concurrence of two-thirds of 
the members present at the time the vote is taken. 

"(b) Sentences. — (1) No person may be sentenced by a military 
commission to suffer death, except insofar as — 

"(A) the penalty of death is expressly authorized under 

this chapter or the law of war for an offense of which the 

accused has been found guilty; 

"(B) trial counsel expressly sought the penalty of death 

by filing an appropriate notice in advance of trial; 

"(C) the accused is convicted of the offense by the concur- 
rence of all the members present at the time the vote is taken; 

and 

"(D) all the members present at the time the vote is taken 

concur in the sentence of death. 

"(2) No person may be sentenced to life imprisonment, or to 
confinement for more than 10 years, by a military commission 
under this chapter except by the concurrence of three-fourths of 
the members present at the time the vote is taken. 

"(3) All other sentences shall be determined by a military 
commission by the concurrence of two-thirds of the members present 
at the time the vote is taken. 

"(c) Number of Members Required for Penalty of Death. — 
(1) Except as provided in paragraph (2), in a case in which the 
penalty of death is sought, the number of members of the military 
commission under this chapter shall be not less than 12. 

"(2) In any case described in paragraph (1) in which 12 members 
are not reasonably available because of physical conditions or mili- 
tary exigencies, the convening authority shall specify a lesser 
number of members for the military commission (but not fewer 
than 9 members), and the military commission may be assembled, 
and the trial held, with not fewer than the number of members 
so specified. In such a case, the convening authority shall make 
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a detailed written statement, to be appended to the record, stating 
why a greater number of members were not reasonably available. 

"§ 949n. Military commission to announce action 

"A military commission under this chapter shall announce its 
findings and sentence to the parties as soon as determined. 

"§ 949o. Record of trial 

"(a) Record; Authentication. — Each military commission 
under this chapter shall keep a separate, verbatim, record of the 
proceedings in each case brought before it, and the record shall 
be authenticated by the signature of the military judge. If the 
record cannot be authenticated by the military judge by reason 
of his death, disability, or absence, it shall be authenticated by 
the signature of the trial counsel or by a member of the commission 
if the trial counsel is unable to authenticate it by reason of his 
death, disability, or absence. Where appropriate, and as provided 
in regulations prescribed by the Secretary of Defense, the record 
of a military commission under this chapter may contain a classified 
annex. 

"(b) Complete Record Required.— A complete record of the 
proceedings and testimony shall be prepared in every military 
commission under this chapter. 

"(c) Provision of Copy to Accused.— A copy of the record 
of the proceedings of the military commission under this chapter 
shall be given the accused as soon as it is authenticated. If the 
record contains classified information, or a classified annex, the 
accused shall be given a redacted version of the record consistent 
with the requirements of section 949d of this title. Defense counsel 
shall have access to the unredacted record, as provided in regula- 
tions prescribed by the Secretary of Defense. 

"SUBCHAPTER V— SENTENCES 

"Sec. 

"949s. Cruel or unusual punishments prohibited. 

"949t. Maximum Kmits. 

"949u. Execution of confinement. 

"§ 949s. Cruel or unusual punishments prohibited 

"Punishment by flogging, or by branding, marking, or tattooing 
on the body, or any other cruel or unusual punishment, may not 
be adjudged by a military commission under this chapter or inflicted 
under this chapter upon any person subject to this chapter. The 
use of irons, single or double, except for the purpose of safe custody, 
is prohibited under this chapter. 

"§ 949t. Maximum limits 

"The punishment which a military commission under this 
chapter may direct for an offense may not exceed such limits as 
the President or Secretary of Defense may prescribe for that offense. 

"§ 949u. Execution of confinement 

"(a) In General. — Under such regulations as the Secretary 
of Defense may prescribe, a sentence of confinement adjudged by 
a military commission under this chapter may be carried into 
execution by confinement — 

"(1) in any place of confinement under the control of any 

of the armed forces; or 
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"(2) in any penal or correctional institution under the con- 
trol of the United States or its allies, or which the United 
States may be allowed to use. 

"(b) Treatment During Confinement by Other Than the 
Armed Forces. — Persons confined under subsection (a)(2) in a 
penal or correctional institution not under the control of an armed 
force are subject to the same discipline and treatment as persons 
confined or committed by the courts of the United States or of 
the State, District of Columbia, or place in which the institution 
is situated. 

"SUBCHAPTER VI— POST-TRIAL PROCEDURE AND REVIEW 
OF MILITARY COMMISSIONS 

"Sec. 

"950a. Error of law; lesser included offense. 

"950b. Review by the convening authority. 

"950c. Appellate referral; waiver or withdrawal of appeal. 

"950d. Appeal by the United States. 

"950e. Rehearings. 

"950f. Review by Court of Military Commission Review. 

"950g. Review by the United States Court of Appeals for the District of Columbia 

Circuit and the Supreme Court. 
"950h. Appellate counsel. 

"950i. Execution of sentence; procedures for execution of sentence of death. 
"950j. Finality or proceedings, findings, and sentences. 

"§ 950a. Error of law; lesser included offense 

"(a) Error of Law. — A finding or sentence of a military 
commission under this chapter may not be held incorrect on the 
ground of an error of law unless the error materially prejudices 
the substantial rights of the accused. 

"(b) Lesser Included Offense.— Any reviewing authority with 
the power to approve or affirm a finding of guilty by a military 
commission under this chapter may approve or affirm, instead, 
so much of the finding as includes a lesser included offense. 

"§ 950b. Review by the convening authority 

"(a) Notice to Convening Authority of Findings and Sen- 
tence. — The findings and sentence of a military commission under 
this chapter shall be reported in writing promptly to the convening 
authority after the announcement of the sentence. 

"(b) Submittal of Matters by Accused to Convening 
Authority. — (1) The accused may submit to the convening 
authority matters for consideration by the convening authority with 
respect to the findings and the sentence of the military commission 
under this chapter. 

"(2)(A) Except as provided in subparagraph (B), a submittal 
under paragraph (1) shall be made in writing within 20 days 
after the accused has been given an authenticated record of trial 
under section 949o(c) of this title. 

"(B) If the accused shows that additional time is required 
for the accused to make a submittal under paragraph (1), the 
convening authority may, for good cause, extend the applicable 
period under subparagraph (A) for not more than an additional 
20 days. 

"(3) The accused may waive his right to make a submittal 
to the convening authority under paragraph (1). Such a waiver 
shall be made in writing and may not be revoked. For the purposes 
of subsection (c)(2), the time within which the accused may make 
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a submittal under this subsection shall be deemed to have expired 
upon the submittal of a waiver under this paragraph to the con- 
vening authority. 

"(c) Action by Convening Authority. — (1) The authority 
under this subsection to modify the findings and sentence of a 
military commission under this chapter is a matter of the sole 
discretion and prerogative of the convening authority. 

"(2)(A) The convening authority shall take action on the sen- 
tence of a military commission under this chapter. 

"(B) Subject to regulations prescribed by the Secretary of 
Defense, action on the sentence under this paragraph may be taken 
only after consideration of any matters submitted by the accused 
under subsection (b) or after the time for submitting such matters 
expires, whichever is earlier. 

"(C) In taking action under this paragraph, the convening 
authority may, in his sole discretion, approve, disapprove, commute, 
or suspend the sentence in whole or in part. The convening 
authority may not increase a sentence beyond that which is found 
by the military commission. 

"(3) The convening authority is not required to take action 
on the findings of a military commission under this chapter. If 
the convening authority takes action on the findings, the convening 
authority may, in his sole discretion, may — 

"(A) dismiss any charge or specification by setting aside 

a finding of guilty thereto; or 

"(B) change a finding of guilty to a charge to a finding 

of guilty to an offense that is a lesser included offense of 

the offense stated in the charge. 

"(4) The convening authority shall serve on the accused or 
on defense counsel notice of any action taken by the convening 
authority under this subsection. 

"(d) Order of Revision or Rehearing.— (1) Subject to para- 
graphs (2) and (3), the convening authority of a military commission 
under this chapter may, in his sole discretion, order a proceeding 
in revision or a rehearing. 

"(2)(A) Except as provided in subparagraph (B), a proceeding 
in revision may be ordered by the convening authority if — 

"(i) there is an apparent error or omission in the record; 

or 

"(ii) the record shows improper or inconsistent action by 

the military commission with respect to the findings or sentence 

that can be rectified without material prejudice to the substan- 
tial rights of the accused. 

"(B) In no case may a proceeding in revision — 

"(i) reconsider a finding of not guilty of a specification 

or a ruling which amounts to a finding of not guilty; 

"(ii) reconsider a finding of not guilty of any charge, unless 

there has been a finding of guilty under a specification laid 

under that charge, which sufficiently alleges a violation; or 
"(iii) increase the severity of the sentence unless the sen- 
tence prescribed for the offense is mandatory. 

"(3) A rehearing may be ordered by the convening authority 
if the convening authority disapproves the findings and sentence 
and states the reasons for disapproval of the findings. If the con- 
vening authority disapproves the finding and sentence and does 
not order a rehearing, the convening authority shall dismiss the 
charges. A rehearing as to the findings may not be ordered by 
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the convening authority when there is a lack of sufficient evidence 
in the record to support the findings. A rehearing as to the sentence 
may be ordered by the convening authority if the convening 
authority disapproves the sentence. 

"§950c. Appellate referral; waiver or withdrawal of appeal 

"(a) Automatic Referral for Appellate Review.— Except as 
provided under subsection (b), in each case in which the final 
decision of a military commission (as approved by the convening 
authority) includes a finding of guilty, the convening authority 
shall refer the case to the Court of Military Commission Review. 
Any such referral shall be made in accordance with procedures 
prescribed under regulations of the Secretary. 

"(b) Waiver of Right of Review.— (1) In each case subject 
to appellate review under section 950f of this title, except a case 
in which the sentence as approved under section 950b of this 
title extends to death, the accused may file with the convening 
authority a statement expressly waiving the right of the accused 
to such review. 

"(2) A waiver under paragraph (1) shall be signed by both 
the accused and a defense counsel. 

"(3) A waiver under paragraph (1) must be filed, if at all, 
within 10 days after notice on the action is served on the accused 
or on defense counsel under section 950b(c)(4) of this title. The 
convening authority, for good cause, may extend the period for 
such filing by not more than 30 days. 

"(c) Withdrawal of Appeal. — Except in a case in which the 
sentence as approved under section 950b of this title extends to 
death, the accused may withdraw an appeal at any time. 

"(d) Effect of Waiver or Withdrawal.— A waiver of the 
right to appellate review or the withdrawal of an appeal under 
this section bars review under section 950f of this title. 

"§ 950d. Appeal by the United States 

"(a) Interlocutory Appeal. — (1) Except as provided in para- 
graph (2), in a trial by military commission under this chapter, 
the United States may take an interlocutory appeal to the Court 
of Military Commission Review of any order or ruling of the military 
judge that — 

"(A) terminates proceedings of the military commission 

with respect to a charge or specification; 

"(B) excludes evidence that is substantial proof of a fact 

material in the proceeding; or 

"(C) relates to a matter under subsection (d), (e), or (f) 

of section 949d of this title or section 949j(c) of this title. 

"(2) The United States may not appeal under paragraph (1) 
an order or ruling that is, or amounts to, a finding of not guilty 
by the military commission with respect to a charge or specification. 

"(b) Notice of Appeal.— The United States shall take an 
appeal of an order or ruling under subsection (a) by filing a notice 
of appeal with the military judge within five days after the date 
of such order or ruling. 

"(c) Appeal. — An appeal under this section shall be forwarded, 
by means specified in regulations prescribed the Secretary of 
Defense, directly to the Court of Military Commission Review. In 
ruling on an appeal under this section, the Court may act only 
with respect to matters of law. 
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"(d) Appeal From Adverse Ruling.— The United States may 
appeal an adverse ruling on an appeal under subsection (c) to 
the United States Court of Appeals for the District of Columbia 
Circuit by filing a petition for review in the Court of Appeals 
within 10 days after the date of such ruling. Review under this 
subsection shall be at the discretion of the Court of Appeals. 

"§ 950e. Rehearings 

"(a) Composition of Military Commission for Rehearing. — 
Each rehearing under this chapter shall take place before a military 
commission under this chapter composed of members who were 
not members of the military commission which first heard the 
case. 

"(b) Scope of Rehearing. — (1) Upon a rehearing — 

"(A) the accused may not be tried for any offense of which 
he was found not guilty by the first military commission; and 
"(B) no sentence in excess of or more than the original 
sentence may be imposed unless — 

"(i) the sentence is based upon a finding of guilty 
of an offense not considered upon the merits in the original 
proceedings; or 

"(ii) the sentence prescribed for the offense is manda- 
tory. 
"(2) Upon a rehearing, if the sentence approved after the first 
military commission was in accordance with a pretrial agreement 
and the accused at the rehearing changes his plea with respect 
to the charges or specifications upon which the pretrial agreement 
was based, or otherwise does not comply with pretrial agreement, 
the sentence as to those charges or specifications may include 
any punishment not in excess of that lawfully adjudged at the 
first military commission. 

"§ 950f. Review by Court of Military Commission Review 

"(a) Establishment.— The Secretary of Defense shall estabhsh 
a Court of Military Commission Review which shall be composed 
of one or more panels, and each such panel shall be composed 
of not less than three appellate military judges. For the purpose 
of reviewing military commission decisions under this chapter, the 
court may sit in panels or as a whole in accordance with rules 
prescribed by the Secretary. 

"(b) Appellate Military Judges.— The Secretary shall assign 
appellate military judges to a Court of Military Commission Review. 
Each appellate military judge shall meet the qualifications for mili- 
tary judges prescribed by section 948j(b) of this title or shall be 
a civilian with comparable qualifications. No person may be serve 
as an appellate military judge in any case in which that person 
acted as a military judge, counsel, or reviewing official. 

"(c) Cases To Be Reviewed.— The Court of Mihtary Commis- 
sion Review, in accordance with procedures prescribed under regula- 
tions of the Secretary, shall review the record in each case that 
is referred to the Court by the convening authority under section 
950c of this title with respect to any matter of law raised by 
the accused. 

"(d) Scope of Review. — In a case reviewed by the Court of 
Military Commission Review under this section, the Court may 
act only with respect to matters of law. 
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"§950g. Review by the United States Court of Appeals for 
the District of Columbia Circuit and the Supreme 
Court 

"(a) Exclusive Appellate Jurisdiction.— (1)( A) Except as pro- 
vided in subparagraph (B), the United States Court of Appeals 
for the District of Columbia Circuit shall have exclusive jurisdiction 
to determine the validity of a final judgment rendered by a military 
commission (as approved by the convening authority) under this 
chapter. 

"(B) The Court of Appeals may not review the final judgment 
until all other appeals under this chapter have been waived or 
exhausted. 

"(2) A petition for review must be filed by the accused in 
the Court of Appeals not later than 20 days after the date on 
which — 

"(A) written notice of the final decision of the Court of 

Military Commission Review is served on the accused or on 

defense counsel; or 

"(B) the accused submits, in the form prescribed by section 

950c of this title, a written notice waiving the right of the 

accused to review by the Court of Military Commission Review 

under section 950f of this title. 

"(b) Standard for Review. — In a case reviewed by it under 
this section, the Court of Appeals may act only with respect to 
matters of law. 

"(c) Scope of Review.— The jurisdiction of the Court of Appeals 
on an appeal under subsection (a) shall be limited to the consider- 
ation of— 

"(1) whether the final decision was consistent with the 

standards and procedures specified in this chapter; and 

"(2) to the extent applicable, the Constitution and the laws 

of the United States. 

"(d) Supreme Court. — The Supreme Court may review by writ 
of certiorari the final judgment of the Court of Appeals pursuant 
to section 1257 of title 28. 

"§ 950h. Appellate counsel 

"(a) Appointment. — The Secretary of Defense shall, by regula- 
tion, establish procedures for the appointment of appellate counsel 
for the United States and for the accused in military commissions 
under this chapter. Appellate counsel shall meet the qualifications 
for counsel appearing before military commissions under this 
chapter. 

"(b) Representation of United States.— Appellate counsel 
appointed under subsection (a) — 

"(1) shall represent the United States in any appeal or 
review proceeding under this chapter before the Court of Mili- 
tary Commission Review; and 

"(2) may, when requested to do so by the Attorney General 
in a case arising under this chapter, represent the United 
States before the United States Court of Appeals for the District 
of Columbia Circuit or the Supreme Court. 

"(c) Representation of Accused. — The accused shall be rep- 
resented by appellate counsel appointed under subsection (a) before 
the Court of Military Commission Review, the United States Court 
of Appeals for the District of Columbia Circuit, and the Supreme 
Court, and by civilian counsel if retained by the accused. Any 
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such civilian counsel shall meet the qualifications under paragraph 
(3) of section 949c(b) of this title for civilian counsel appearing 
before military commissions under this chapter and shall be subject 
to the requirements of paragraph (4) of that section. 

"§950i. Execution of sentence; procedures for execution of 
sentence of death 

"(a) In General. — The Secretary of Defense is authorized to 
carry out a sentence imposed by a military commission under this 
chapter in accordance with such procedures as the Secretary may 
prescribe. 

"(b) Execution of Sentence of Death Only Upon Approval 
BY THE President. — If the sentence of a military commission under 
this chapter extends to death, that part of the sentence providing 
for death may not be executed until approved by the President. 
In such a case, the President may commute, remit, or suspend 
the sentence, or any part thereof, as he sees fit. 

"(c) Execution of Sentence of Death Only Upon Final 
Judgment of Legality of Proceedings.— (1) If the sentence of 
a military commission under this chapter extends to death, the 
sentence may not be executed until there is a final judgment as 
to the legality of the proceedings (and with respect to death, 
approval under subsection (b)). 

"(2) A judgment as to legality of proceedings is final for purposes 
of paragraph (1) when — 

"(A) the time for the accused to file a petition for review 
by the Court of Appeals for the District of Columbia Circuit 
has expired and the accused has not filed a timely petition 
for such review and the case is not otherwise under review 
by that Court; or 

"(B) review is completed in accordance with the judgment 
of the United States Court of Appeals for the District of 
Columbia Circuit and — 

"(i) a petition for a writ of certiorari is not timely 
filed; 

"(ii) such a petition is denied by the Supreme Court; 
or 

"(iii) review is otherwise completed in accordance with 

the judgment of the Supreme Court. 

"(d) Suspension of Sentence. — The Secretary of the Defense, 

or the convening authority acting on the case (if other than the 

Secretary), may suspend the execution of any sentence or part 

thereof in the case, except a sentence of death. 

"§ 950j. Finality or proceedings, findings, and sentences 

"(a) Finality. — The appellate review of records of trial provided 
by this chapter, and the proceedings, findings, and sentences of 
military commissions as approved, reviewed, or affirmed as required 
by this chapter, are final and conclusive. Orders publishing the 
proceedings of military commissions under this chapter are binding 
upon all departments, courts, agencies, and officers of the United 
States, except as otherwise provided by the President. 

"(b) Provisions of Chapter Sole Basis for Review of Mili- 
tary Commission Procedures and Actions.— Except as otherwise 
provided in this chapter and notwithstanding any other provision 
of law (including section 2241 of title 28 or any other habeas 
corpus provision), no court, justice, or judge shall have jurisdiction 
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to hear or consider any claim or cause of action whatsoever, 
including any action pending on or filed after the date of the 
enactment of the Military Commissions Act of 2006, relating to 
the prosecution, trial, or judgment of a military commission under 
this chapter, including challenges to the lawfulness of procedures 
of military commissions under this chapter. 

"SUBCHAPTER VII— PUNITIVE MATTERS 

"Sec. 

"950p. Statement of substantive offenses. 

"950q. Principals. 

"950r. Accessory after the fact. 

"950s. Conviction of lesser included offense. 

"950t. Attempts. 

"950u. Solicitation. 

"950v. Crimes triable by military commissions. 

"950w. Perjury and obstruction of justice; contempt. 

"§ 950p. Statement of substantive offenses 

"(a) Purpose. — The provisions of this subchapter codify offenses 
that have traditionally been triable by military commissions. This 
chapter does not establish new crimes that did not exist before 
its enactment, but rather codifies those crimes for trial by military 
commission. 

"(b) Effect. — Because the provisions of this subchapter 
(including provisions that incorporate definitions in other provisions 
of law) are declarative of existing law, they do not preclude trial 
for crimes that occurred before the date of the enactment of this 
chapter. 

"§ 950q. Principals 

"Any person is punishable as a principal under this chapter 
who — 

"(1) commits an offense punishable by this chapter, or 
aids, abets, counsels, commands, or procures its commission; 

"(2) causes an act to be done which if directly performed 
by him would be punishable by this chapter; or 

"(3) is a superior commander who, with regard to acts 
punishable under this chapter, knew, had reason to know, 
or should have known, that a subordinate was about to commit 
such acts or had done so and who failed to take the necessary 
and reasonable measures to prevent such acts or to punish 
the perpetrators thereof. 

"§ 950r. Accessory after the fact 

"Any person subject to this chapter who, knowing that an 
offense punishable by this chapter has been committed, receives, 
comforts, or assists the offender in order to hinder or prevent 
his apprehension, trial, or punishment shall be punished as a 
military commission under this chapter may direct. 

"§ 950s. Conviction of lesser included offense 

"An accused may be found guilty of an offense necessarily 
included in the offense charged or of an attempt to commit either 
the offense charged or an attempt to commit either the offense 
charged or an offense necessarily included therein. 
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"§ 950t. Attempts 

"(a) In General. — Any person subject to this chapter who 
attempts to commit any offense punishable by this chapter shall 
be punished as a military commission under this chapter may 
direct. 

"(b) Scope of Offense. — An act, done with specific intent 
to commit an offense under this chapter, amounting to more than 
mere preparation and tending, even though failing, to effect its 
commission, is an attempt to commit that offense. 

"(c) Effect of Consummation.— Any person subject to this 
chapter may be convicted of an attempt to commit an offense 
although it appears on the trial that the offense was consummated. 

"§ 950u. Solicitation 

"Any person subject to this chapter who solicits or advises 
another or others to commit one or more substantive offenses triable 
by military commission under this chapter shall, if the offense 
solicited or advised is attempted or committed, be punished with 
the punishment provided for the commission of the offense, but, 
if the offense solicited or advised is not committed or attempted, 
he shall be punished as a military commission under this chapter 
may direct. 

"§ 950v. Crimes triable by military commissions 

"(a) Definitions and Construction.— In this section: 

"(1) Military objective. — The term 'military objective' 
means — 

"(A) combatants; and 

"(B) those objects during an armed conflict — 

"(i) which, by their nature, location, purpose, or 
use, effectively contribute to the opposing force's war- 
fighting or war-sustaining capability; and 

"(ii) the total or partial destruction, capture, or 
neutralization of which would constitute a definite mili- 
tary advantage to the attacker under the circumstances 
at the time of the attack. 
"(2) Protected person.— The term 'protected person' 
means any person entitled to protection under one or more 
of the Geneva Conventions, including — 

"(A) civilians not taking an active part in hostilities; 
"(B) military personnel placed hors de combat by sick- 
ness, wounds, or detention; and 

"(C) military medical or religious personnel. 
"(3) Protected property.— The term 'protected property' 
means property specifically protected by the law of war (such 
as buildings dedicated to religion, education, art, science or 
charitable purposes, historic monuments, hospitals, or places 
where the sick and wounded are collected), if such property 
is not being used for military purposes or is not otherwise 
a military objective. Such term includes objects properly identi- 
fied by one of the distinctive emblems of the Geneva Conven- 
tions, but does not include civilian property that is a military 
objective. 

"(4) Construction. — The intent specified for an offense 
under paragraph (1), (2), (3), (4), or (12) of subsection (b) 
precludes the applicability of such offense with regard to — 
"(A) collateral damage; or 
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"(B) death, damage, or injury incident to a lawful 

attack. 
"(b) Offenses. — The following offenses shall be triable by mili- 
tary commission under this chapter at any time without limitation: 

"(1) Murder of protected persons. — Any person subject 
to this chapter who intentionally kills one or more protected 
persons shall be punished by death or such other punishment 
as a military commission under this chapter may direct. 

"(2) Attacking civilians. — Any person subject to this 
chapter who intentionally engages in an attack upon a civilian 
population as such, or individual civilians not taking active 
part in hostilities, shall be punished, if death results to one 
or more of the victims, by death or such other punishment 
as a military commission under this chapter may direct, and, 
if death does not result to any of the victims, by such punish- 
ment, other than death, as a military commission under this 
chapter may direct. 

"(3) Attacking civilian objects.— Any person subject to 
this chapter who intentionally engages in an attack upon a 
civilian object that is not a military objective shall be punished 
as a military commission under this chapter may direct. 

"(4) Attacking protected property. — Any person subject 
to this chapter who intentionally engages in an attack upon 
protected property shall be punished as a military commission 
under this chapter may direct. 

"(5) Pillaging. — Any person subject to this chapter who 
intentionally and in the absence of military necessity appro- 
priates or seizes property for private or personal use, without 
the consent of a person with authority to permit such appropria- 
tion or seizure, shall be punished as a military commission 
under this chapter may direct. 

"(6) Denying quarter. — Any person subject to this chapter 
who, with effective command or control over subordinate 
groups, declares, orders, or otherwise indicates to those groups 
that there shall be no survivors or surrender accepted, with 
the intent to threaten an adversary or to conduct hostilities 
such that there would be no survivors or surrender accepted, 
shall be punished as a military commission under this chapter 
may direct. 

"(7) Taking hostages. — Any person subject to this chapter 
who, having knowingly seized or detained one or more persons, 
threatens to kill, injure, or continue to detain such person 
or persons with the intent of compelling any nation, person 
other than the hostage, or group of persons to act or refrain 
from acting as an explicit or implicit condition for the safety 
or release of such person or persons, shall be punished, if 
death results to one or more of the victims, by death or such 
other punishment as a military commission under this chapter 
may direct, and, if death does not result to any of the victims, 
by such punishment, other than death, as a military commission 
under this chapter may direct. 

"(8) Employing poison or similar weapons. — Any person 
subject to this chapter who intentionally, as a method of war- 
fare, employs a substance or weapon that releases a substance 
that causes death or serious and lasting damage to health 
in the ordinary course of events, through its asphyxiating, 
bacteriological, or toxic properties, shall be punished, if death 



Case 1 :06-cv-01 690-RBW Document 6-4 Filed 1 0/26/2006 Page 29 of 39 



S. 3930—28 

results to one or more of the victims, by death or such other 
punishment as a mihtary commission under this chapter may 
direct, and, if death does not result to any of the victims, 
by such punishment, other than death, as a military commission 
under this chapter may direct. 

"(9) Using protected persons as a shield. — Any person 
subject to this chapter who positions, or otherwise takes advan- 
tage of, a protected person with the intent to shield a military 
objective from attack, or to shield, favor, or impede military 
operations, shall be punished, if death results to one or more 
of the victims, by death or such other punishment as a military 
commission under this chapter may direct, and, if death does 
not result to any of the victims, by such punishment, other 
than death, as a military commission under this chapter may 
direct. 

"(10) Using protected property as a shield.— Any per- 
son subject to this chapter who positions, or otherwise takes 
advantage of the location of, protected property with the intent 
to shield a military objective from attack, or to shield, favor, 
or impede military operations, shall be punished as a military 
commission under this chapter may direct. 
"(11) Torture. — 

"(A) Offense. — Any person subject to this chapter who 
commits an act specifically intended to inflict severe phys- 
ical or mental pain or suffering (other than pain or suf- 
fering incidental to lawful sanctions) upon another person 
within his custody or physical control for the purpose of 
obtaining information or a confession, punishment, intimi- 
dation, coercion, or any reason based on discrimination 
of any kind, shall be punished, if death results to one 
or more of the victims, by death or such other punishment 
as a military commission under this chapter may direct, 
and, if death does not result to any of the victims, by 
such punishment, other than death, as a military commis- 
sion under this chapter may direct. 

"(B) Severe mental pain or suffering defined. — 
In this section, the term 'severe mental pain or suffering' 
has the meaning given that term in section 2340(2) of 
title 18. 
"(12) Cruel or inhuman treatment. — 

"(A) Offense. — Any person subject to this chapter who 
commits an act intended to inflict severe or serious physical 
or mental pain or suffering (other than pain or suffering 
incidental to lawful sanctions), including serious physical 
abuse, upon another within his custody or control shall 
be punished, if death results to the victim, by death or 
such other punishment as a military commission under 
this chapter may direct, and, if death does not result to 
the victim, by such punishment, other than death, as a 
military commission under this chapter may direct. 
"(B) Definitions.— In this paragraph: 

"(i) The term 'serious physical pain or suffering' 
means bodily injury that involves — 

"(I) a substantial risk of death; 
"(II) extreme physical pain; 
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"(III) a burn or physical disfigurement of a 
serious nature (other than cuts, abrasions, or 
bruises); or 

"(IV) significant loss or impairment of the 
function of a bodily member, organ, or mental 
faculty. 

"(ii) The term 'severe mental pain or suffering' 
has the meaning given that term in section 2340(2) 
of title 18. 

"(iii) The term 'serious mental pain or suffering' 

has the meaning given the term 'severe mental pain 

or suffering' in section 2340(2) of title 18, except that — 

"(I) the term 'serious' shall replace the term 

'severe' where it appears; and 

"(II) as to conduct occurring after the date 
of the enactment of the Military Commissions Act 
of 2006, the term 'serious and non-transitory 
mental harm (which need not be prolonged)' shall 
replace the term 'prolonged mental harm' where 
it appears. 
"(13) Intentionally causing serious bodily injury. — 
"(A) Offense. — Any person subject to this chapter who 
intentionally causes serious bodily injury to one or more 
persons, including lawful combatants, in violation of the 
law of war shall be punished, if death results to one or 
more of the victims, by death or such other punishment 
as a military commission under this chapter may direct, 
and, if death does not result to any of the victims, by 
such punishment, other than death, as a military commis- 
sion under this chapter may direct. 

"(B) Serious bodily injury defined.— In this para- 
graph, the term 'serious bodily injury' means bodily injury 
which involves — 

"(i) a substantial risk of death; 
"(ii) extreme physical pain; 
"(iii) protracted and obvious disfigurement; or 
"(iv) protracted loss or impairment of the function 
of a bodily member, organ, or mental faculty. 
"(14) Mutilating or maiming. — Any person subject to this 
chapter who intentionally injures one or more protected persons 
by disfiguring the person or persons by any mutilation of the 
person or persons, or by permanently disabling any member, 
limb, or organ of the body of the person or persons, without 
any legitimate medical or dental purpose, shall be punished, 
if death results to one or more of the victims, by death or 
such other punishment as a military commission under this 
chapter may direct, and, if death does not result to any of 
the victims, by such punishment, other than death, as a military 
commission under this chapter may direct. 

"(15) Murder in violation of the law of war.— Any 
person subject to this chapter who intentionally kills one or 
more persons, including lawful combatants, in violation of the 
law of war shall be punished by death or such other punishment 
as a military commission under this chapter may direct. 

"(16) Destruction of property in violation of the law 
OF war. — Any person subject to this chapter who intentionally 
destroys property belonging to another person in violation of 
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the law of war shall punished as a military commission under 
this chapter may direct. 

"(17) Using treachery or perfidy. — Any person subject 
to this chapter who, after inviting the confidence or belief 
of one or more persons that they were entitled to, or obliged 
to accord, protection under the law of war, intentionally makes 
use of that confidence or belief in killing, injuring, or capturing 
such person or persons shall be punished, if death results 
to one or more of the victims, by death or such other punish- 
ment as a military commission under this chapter may direct, 
and, if death does not result to any of the victims, by such 
punishment, other than death, as a military commission under 
this chapter may direct. 

"(18) Improperly using a flag of truce.— Any person 
subject to this chapter who uses a flag of truce to feign an 
intention to negotiate, surrender, or otherwise suspend hos- 
tilities when there is no such intention shall be punished as 
a military commission under this chapter may direct. 

"(19) Improperly using a distinctive emblem.— Any per- 
son subject to this chapter who intentionally uses a distinctive 
emblem recognized by the law of war for combatant purposes 
in a manner prohibited by the law of war shall be punished 
as a military commission under this chapter may direct. 

"(20) Intentionally mistreating a dead body.— Any per- 
son subject to this chapter who intentionally mistreats the 
body of a dead person, without justification by legitimate mili- 
tary necessity, shall be punished as a military commission 
under this chapter may direct. 

"(21) Rape. — Any person subject to this chapter who forc- 
ibly or with coercion or threat of force wrongfully invades 
the body of a person by penetrating, however slightly, the 
anal or genital opening of the victim with any part of the 
body of the accused, or with any foreign object, shall be pun- 
ished as a military commission under this chapter may direct. 

"(22) Sexual assault or abuse. — Any person subject to 
this chapter who forcibly or with coercion or threat of force 
engages in sexual contact with one or more persons, or causes 
one or more persons to engage in sexual contact, shall be 
punished as a military commission under this chapter may 
direct. 

"(23) Hijacking or hazarding a vessel or aircraft. — 
Any person subject to this chapter who intentionally seizes, 
exercises unauthorized control over, or endangers the safe 
navigation of a vessel or aircraft that is not a legitimate military 
objective shall be punished, if death results to one or more 
of the victims, by death or such other punishment as a military 
commission under this chapter may direct, and, if death does 
not result to any of the victims, by such punishment, other 
than death, as a military commission under this chapter may 
direct. 

"(24) Terrorism. — Any person subject to this chapter who 
intentionally kills or inflicts great bodily harm on one or more 
protected persons, or intentionally engages in an act that 
evinces a wanton disregard for human life, in a manner cal- 
culated to influence or affect the conduct of government or 
civilian population by intimidation or coercion, or to retaliate 
against government conduct, shall be punished, if death results 
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to one or more of the victims, by death or such other punish- 
ment as a military commission under this chapter may direct, 
and, if death does not result to any of the victims, by such 
punishment, other than death, as a military commission under 
this chapter may direct. 

"(25) Providing material support for terrorism.— 

"(A) Offense. — Any person subject to this chapter who 
provides material support or resources, knowing or 
intending that they are to be used in preparation for, 
or in carrying out, an act of terrorism (as set forth in 
paragraph (24)), or who intentionally provides material 
support or resources to an international terrorist organiza- 
tion engaged in hostilities against the United States, 
knowing that such organization has engaged or engages 
in terrorism (as so set forth), shall be punished as a military 
commission under this chapter may direct. 

"(B) Material support or resources defined. — In 
this paragraph, the term 'material support or resources' 
has the meaning given that term in section 2339A(b) of 
title 18. 

"(26) Wrongfully aiding the enemy. — Any person subject 
to this chapter who, in breach of an allegiance or duty to 
the United States, knowingly and intentionally aids an enemy 
of the United States, or one of the co-belligerents of the enemy, 
shall be punished as a military commission under this chapter 
may direct. 

"(27) Spying. — Any person subject to this chapter who with 
intent or reason to believe that it is to be used to the injury 
of the United States or to the advantage of a foreign power, 
collects or attempts to collect information by clandestine means 
or while acting under false pretenses, for the purpose of con- 
veying such information to an enemy of the United States, 
or one of the co-belligerents of the enemy, shall be punished 
by death or such other punishment as a military commission 
under this chapter may direct. 

"(28) Conspiracy. — Any person subject to this chapter who 
conspires to commit one or more substantive offenses triable 
by military commission under this chapter, and who knowingly 
does any overt act to effect the object of the conspiracy, shall 
be punished, if death results to one or more of the victims, 
by death or such other punishment as a military commission 
under this chapter may direct, and, if death does not result 
to any of the victims, by such punishment, other than death, 
as a military commission under this chapter may direct. 

"§ 950w. Perjury and obstruction of justice; contempt 

"(a) Perjury and Obstruction of Justice. — A military 
commission under this chapter may try offenses and impose such 
punishment as the military commission may direct for perjury, 
false testimony, or obstruction of justice related to military commis- 
sions under this chapter. 

"(b) Contempt. — A military commission under this chapter may 
punish for contempt any person who uses any menacing word, 
sign, or gesture in its presence, or who disturbs its proceedings 
by any riot or disorder.". 

(2) Tables of chapters amendments.— The tables of chap- 
ters at the beginning of subtitle A, and at the beginning of 
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part II of subtitle A, of title 10, United States Code, are each 
amended by inserting after the item relating to chapter 47 
the following new item: 



"47A. Military Co: 

(b) Submittal of Procedures to Congress.— Not later than 
90 days after the date of the enactment of this Act, the Secretary 
of Defense shall submit to the Committees on Armed Services 
of the Senate and the House of Representatives a report setting 
forth the procedures for military commissions prescribed under 
chapter 47A of title 10, United States Code (as added by subsection 
(a)). 
SEC. 4. AMENDMENTS TO UNIFORM CODE OF MILITARY JUSTICE. 

(a) Conforming Amendments. — Chapter 47 of title 10, United 
States Code (the Uniform Code of Military Justice), is amended 
as follows: 

(1) Applicability to lawful enemy combatants.— Section 
802(a) (article 2(a)) is amended by adding at the end the fol- 
lowing new paragraph: 

"(13) Lawful enemy combatants (as that term is defined 
in section 948a(2) of this title) who violate the law of war.". 

(2) Exclusion of applicability to chapter 47a commis- 
sions.— Sections 821, 828, 848, 850(a), 904, and 906 (articles 
21, 28, 48, 50(a), 104, and 106) are amended by adding at 
the end the following new sentence: "This section does not 
apply to a military commission established under chapter 47A 
of this title.". 

(3) Inapplicability of requirements relating to regu- 
lations. — Section 836 (article 36) is amended — 

(A) in subsection (a), by inserting ", except as provided 
in chapter 47A of this title," after "but which may not"; 
and 

(B) in subsection (b), by inserting before the period 
at the end ", except insofar as applicable to military 
commissions established under chapter 47A of this title". 

(b) Punitive Article of Conspiracy.— Section 881 of title 
10, United States Code (article 81 of the Uniform Code of Military 
Justice), is amended — 

(1) by inserting "(a)" before "Any person"; and 

(2) by adding at the end the following new subsection: 
"(b) Any person subject to this chapter who conspires with 

any other person to commit an offense under the law of war, 
and who knowingly does an overt act to effect the object of the 
conspiracy, shall be punished, if death results to one or more 
of the victims, by death or such other punishment as a court- 
martial or military commission may direct, and, if death does not 
result to any of the victims, by such punishment, other than death, 
as a court-martial or military commission may direct.". 
SEC. 5. TREATY OBLIGATIONS NOT ESTABLISHING GROUNDS FOR CER- 
TAIN CLAIMS. 

(a) In General. — No person may invoke the Geneva Conven- 
tions or any protocols thereto in any habeas corpus or other civil 
action or proceeding to which the United States, or a current 
or former officer, employee, member of the Armed Forces, or other 
agent of the United States is a party as a source of rights in 
any court of the United States or its States or territories. 
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(b) Geneva Conventions Defined.— In this section, the term 
"Geneva Conventions" means — 

(1) the Convention for the Amehoration of the Condition 
of the Wounded and Sick in Armed Forces in the Field, done 
at Geneva August 12, 1949 (6 UST 3114); 

(2) the Convention for the Amehoration of the Condition 
of the Wounded, Sick, and Shipwrecked Members of the Armed 
Forces at Sea, done at Geneva August 12, 1949 (6 UST 3217); 

(3) the Convention Relative to the Treatment of Prisoners 
of War, done at Geneva August 12, 1949 (6 UST 3316); and 

(4) the Convention Relative to the Protection of Civilian 
Persons in Time of War, done at Geneva August 12, 1949 
(6 UST 3516). 

SEC. 6. IMPLEMENTATION OF TREATY OBLIGATIONS. 

(a) Implementation of Treaty Obligations. — 

(1) In general. — The acts enumerated in subsection (d) 
of section 2441 of title 18, United States Code, as added by 
subsection (b) of this section, and in subsection (c) of this 
section, constitute violations of common Article 3 of the Geneva 
Conventions prohibited by United States law. 

(2) Prohibition on grave breaches.— The provisions of 
section 2441 of title 18, United States Code, as amended by 
this section, fully satisfy the obligation under Article 129 of 
the Third Geneva Convention for the United States to provide 
effective penal sanctions for grave breaches which are encom- 
passed in common Article 3 in the context of an armed conflict 
not of an international character. No foreign or international 
source of law shall supply a basis for a rule of decision in 
the courts of the United States in interpreting the prohibitions 
enumerated in subsection (d) of such section 2441. 

(3) Interpretation by the president. — 

(A) As provided by the Constitution and by this section, 
the President has the authority for the United States to 
interpret the meaning and application of the Geneva 
Conventions and to promulgate higher standards and 
administrative regulations for violations of treaty obliga- 
tions which are not grave breaches of the Geneva Conven- 
tions. 

(B) The President shall issue interpretations described 
by subparagraph (A) by Executive Order published in the 
Federal Register. 

(C) Any Executive Order published under this para- 
graph shall be authoritative (except as to grave breaches 
of common Article 3) as a matter of United States law, 
in the same manner as other administrative regulations. 

(D) Nothing in this section shall be construed to affect 
the constitutional functions and responsibilities of Congress 
and the judicial branch of the United States. 

(4) Definitions. — In this subsection: 

(A) Geneva conventions. — The term "Geneva Conven- 
tions" means — 

(i) the Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces 
in the Field, done at Geneva August 12, 1949 (6 UST 
3217); 
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(ii) the Convention for the Amehoration of the 
Condition of the Wounded, Sick, and Shipwrecked 
Members of the Armed Forces at Sea, done at Geneva 
August 12, 1949 (6 UST 3217); 

(iii) the Convention Relative to the Treatment of 
Prisoners of War, done at Geneva August 12, 1949 
(6 UST 3316); and 

(iv) the Convention Relative to the Protection of 
Civilian Persons in Time of War, done at Geneva 
August 12, 1949 (6 UST 3516). 

(B) Third geneva convention. — The term "Third 
Geneva Convention" means the international convention 
referred to in subparagraph (A)(iii). 
(b) Revision to War Crimes Offense Under Federal 
Criminal Code. — 

(1) In general. — Section 2441 of title 18, United States 
Code, is amended — 

(A) in subsection (c), by striking paragraph (3) and 
inserting the following new paragraph (3): 

"(3) which constitutes a grave breach of common Article 
3 (as defined in subsection (d)) when committed in the context 
of and in association with an armed conflict not of an inter- 
national character; or"; and 

(B) by adding at the end the following new subsection: 
"(d) Common Article 3 Violations.— 

"(1) Prohibited conduct.— In subsection (c)(3), the term 
'grave breach of common Article 3' means any conduct (such 
conduct constituting a grave breach of common Article 3 of 
the international conventions done at Geneva August 12, 1949), 
as follows: 

"(A) Torture. — The act of a person who commits, or 
conspires or attempts to commit, an act specifically 
intended to inflict severe physical or mental pain or suf- 
fering (other than pain or suffering incidental to lawful 
sanctions) upon another person within his custody or phys- 
ical control for the purpose of obtaining information or 
a confession, punishment, intimidation, coercion, or any 
reason based on discrimination of any kind. 

"(B) Cruel or inhuman treatment. — The act of a 
person who commits, or conspires or attempts to commit, 
an act intended to inflict severe or serious physical or 
mental pain or suffering (other than pain or suffering inci- 
dental to lawful sanctions), including serious physical 
abuse, upon another within his custody or control. 

"(C) Performing biological experiments. — The act 
of a person who subjects, or conspires or attempts to sub- 
ject, one or more persons within his custody or physical 
control to biological experiments without a legitimate med- 
ical or dental purpose and in so doing endangers the body 
or health of such person or persons. 

"(D) Murder. — The act of a person who intentionally 
kills, or conspires or attempts to kill, or kills whether 
intentionally or unintentionally in the course of committing 
any other offense under this subsection, one or more per- 
sons taking no active part in the hostilities, including those 
placed out of combat by sickness, wounds, detention, or 
any other cause. 
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"(E) Mutilation or maiming.— The act of a person 
who intentionally injures, or conspires or attempts to 
injure, or injures whether intentionally or unintentionally 
in the course of committing any other offense under this 
subsection, one or more persons taking no active part in 
the hostilities, including those placed out of combat by 
sickness, wounds, detention, or any other cause, by dis- 
figuring the person or persons by any mutilation thereof 
or by permanently disabling any member, limb, or organ 
of his body, without any legitimate medical or dental pur- 
pose. 

"(F) Intentionally causing serious bodily injury.— 
The act of a person who intentionally causes, or conspires 
or attempts to cause, serious bodily injury to one or more 
persons, including lawful combatants, in violation of the 
law of war. 

"(G) Rape. — The act of a person who forcibly or with 
coercion or threat of force wrongfully invades, or conspires 
or attempts to invade, the body of a person by penetrating, 
however slightly, the anal or genital opening of the victim 
with any part of the body of the accused, or with any 
foreign object. 

"(H) Sexual assault or abuse. — The act of a person 
who forcibly or with coercion or threat of force engages, 
or conspires or attempts to engage, in sexual contact with 
one or more persons, or causes, or conspires or attempts 
to cause, one or more persons to engage in sexual contact. 

"(I) Taking hostages. — The act of a person who, 
having knowingly seized or detained one or more persons, 
threatens to kill, injure, or continue to detain such person 
or persons with the intent of compelling any nation, person 
other than the hostage, or group of persons to act or refrain 
from acting as an explicit or implicit condition for the 
safety or release of such person or persons. 
"(2) Definitions. — In the case of an offense under sub- 
section (a) by reason of subsection (c)(3) — 

"(A) the term 'severe mental pain or suffering' shall 
be applied for purposes of paragraphs (1)(A) and (1)(B) 
in accordance with the meaning given that term in section 
2340(2) of this title; 

"(B) the term 'serious bodily injury' shall be applied 
for purposes of paragraph (1)(F) in accordance with the 
meaning given that term in section 113(b)(2) of this title; 

"(C) the term 'sexual contact' shall be applied for pur- 
poses of paragraph (1)(G) in accordance with the meaning 
given that term in section 2246(3) of this title; 

"(D) the term 'serious physical pain or suffering' shall 
be applied for purposes of paragraph (1)(B) as meaning 
bodily injury that involves — 

"(i) a substantial risk of death; 

"(ii) extreme physical pain; 

"(iii) a burn or physical disfigurement of a serious 

nature (other than cuts, abrasions, or bruises); or 

"(iv) significant loss or impairment of the function 

of a bodily member, organ, or mental faculty; and 

"(E) the term 'serious mental pain or suffering' shall 
be applied for purposes of paragraph (1)(B) in accordance 
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with the meaning given the term 'severe mental pain or 
suffering' (as defined in section 2340(2) of this title), except 
that— 

"(i) the term 'serious' shall replace the term 'severe' 
where it appears; and 

"(ii) as to conduct occurring after the date of the 
enactment of the Military Commissions Act of 2006, 
the term 'serious and non-transitory mental harm 
(which need not be prolonged)' shall replace the term 
'prolonged mental harm' where it appears. 
"(3) Inapplicability of certain provisions with respect 
TO collateral damage or incident of lawful attack.— 
The intent specified for the conduct stated in subparagraphs 
(D), (E), and (F) or paragraph (1) precludes the applicability 
of those subparagraphs to an offense under subsection (a) by 
reasons of subsection (c)(3) with respect to — 
"(A) collateral damage; or 

"(B) death, damage, or injury incident to a lawful 
attack. 

"(4) Inapplicability of taking hostages to prisoner 
exchange. — Paragraph (1)(I) does not apply to an offense under 
subsection (a) by reason of subsection (c)(3) in the case of 
a prisoner exchange during wartime. 

"(5) Definition of grave breaches.— The definitions in 
this subsection are intended only to define the grave breaches 
of common Article 3 and not the full scope of United States 
obligations under that Article.". 

(2) Retroactive applicability. — The amendments made 
by this subsection, except as specified in subsection (d)(2)(E) 
of section 2441 of title 18, United States Code, shall take 
effect as of November 26, 1997, as if enacted immediately 
after the amendments made by section 583 of Public Law 
105-118 (as amended by section 4002(e)(7) of Public Law 107- 
273). 

(c) Additional Prohibition on Cruel, Inhuman, or 
Degrading Treatment or Punishment.— 

(1) In general. — No individual in the custody or under 
the physical control of the United States Government, regard- 
less of nationality or physical location, shall be subject to cruel, 
inhuman, or degrading treatment or punishment. 

(2) Cruel, inhuman, or degrading treatment or punish- 
ment defined. — In this subsection, the term "cruel, inhuman, 
or degrading treatment or punishment" means cruel, unusual, 
and inhumane treatment or punishment prohibited by the Fifth, 
Eighth, and Fourteenth Amendments to the Constitution of 
the United States, as defined in the United States Reservations, 
Declarations and Understandings to the United Nations 
Convention Against Torture and Other Forms of Cruel, 
Inhuman or Degrading Treatment or Punishment done at New 
York, December 10, 1984. 

(3) Compliance. — The President shall take action to ensure 
compliance with this subsection, including through the 
establishment of administrative rules and procedures. 

SEC. 7. HABEAS CORPUS MATTERS. 

(a) In General.— Section 2241 of title 28, United States Code, 
is amended by striking both the subsection (e) added by section 
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1005(e)(1) of Public Law 109-148 (119 Stat. 2742) and the sub- 
section (e) added by added by section 1405(e)(1) of Public Law 
109-163 (119 Stat. 3477) and inserting the following new subsection 
(e): 

"(e)(1) No court, justice, or judge shall have jurisdiction to 
hear or consider an application for a writ of habeas corpus filed 
by or on behalf of an alien detained by the United States who 
has been determined by the United States to have been properly 
detained as an enemy combatant or is awaiting such determination. 

"(2) Except as provided in paragraphs (2) and (3) of section 
1005(e) of the Detainee Treatment Act of 2005 (10 U.S.C. 801 
note), no court, justice, or judge shall have jurisdiction to hear 
or consider any other action against the United States or its agents 
relating to any aspect of the detention, transfer, treatment, trial, 
or conditions of confinement of an alien who is or was detained 
by the United States and has been determined by the United 
States to have been properly detained as an enemy combatant 
or is awaiting such determination.". 

(b) Effective Date. — The amendment made by subsection (a) 
shall take effect on the date of the enactment of this Act, and 
shall apply to all cases, without exception, pending on or after 
the date of the enactment of this Act which relate to any aspect 
of the detention, transfer, treatment, trial, or conditions of detention 
of an alien detained by the United States since September 11, 
2001. 

SEC. 8. REVISIONS TO DETAINEE TREATMENT ACT OF 2005 RELATING 
TO PROTECTION OF CERTAIN UNITED STATES GOVERN- 
MENT PERSONNEL. 

(a) Counsel and Investigations. — Section 1004(b) of the 
Detainee Treatment Act of 2005 (42 U.S.C. 2000dd-l(b)) is 
amended — 

(1) by striking "may provide" and inserting "shall provide"; 

(2) by inserting "or investigation" after "criminal prosecu- 
tion"; and 

(3) by inserting "whether before United States courts or 
agencies, foreign courts or agencies, or international courts 
or agencies," after "described in that subsection". 

(b) Protection of Personnel. — Section 1004 of the Detainee 
Treatment Act of 2005 (42 U.S.C. 2000dd-l) shall apply with respect 
to any criminal prosecution that — 

(1) relates to the detention and interrogation of aliens 
described in such section; 

(2) is grounded in section 2441(c)(3) of title 18, United 
States Code; and 

(3) relates to actions occurring between September 11, 
2001, and December 30, 2005. 

SEC. 9. REVIEW OF JUDGMENTS OF MILITARY COMMISSIONS. 

Section 1005(e)(3) of the Detainee Treatment Act of 2005 (title 
X of Public Law 109-148; 119 Stat. 2740; 10 U.S.C. 801 note) 
is amended — 

(1) in subparagraph (A), by striking "pursuant to Military 
Commission Order No. 1. dated August 31, 2005 (or any suc- 
cessor military order)" and inserting "by a military commission 
under chapter 47A of title 10, United States Code"; 

(2) by striking subparagraph (B) and inserting the following 
new subparagraph (B): 
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"(B) Grant of review. — Review under this paragraph 
shall be as of right."; 

(3) in subparagraph (C) — 

(A) in clause (i) — 

(i) by striking "pursuant to the military order" 
and inserting "by a military commission"; and 

(ii) by striking "at Guantanamo Bay, Cuba"; and 

(B) in clause (ii), by striking "pursuant to such military 
order" and inserting "by the military commission"; and 

(4) in subparagraph (D)(i), by striking "specified in the 
military order" and inserting "specified for a military commis- 
sion". 

SEC. 10. DETENTION COVERED BY REVIEW OF DECISIONS OF COMBAT- 
ANT STATUS REVIEW TRIBUNALS OF PROPRIETY OF 
DETENTION. 

Section 1005(e)(2)(B)(i) of the Detainee Treatment Act of 2005 
(title X of Public Law 109-148; 119 Stat. 2742; 10 U.S.G. 801 
note) is amended by striking "the Department of Defense at Guanta- 
namo Bay, Cuba" and inserting "the United States". 



Speaker of the House of Representatives. 



Vice President of the United States and 

President of the Senate. 
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IN- THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ABDUL HAMID ABDUL SALAM AL-GHIZZAWI 
Petitioner, 

V. 

GEORGE W. BUSH, etal, . 

Respondents 



CIVIL ACTION 
NO. 05-CV-02378 



DECLARATION OF CAPTAIN RONALD L. SOLLOCK, M.D.; Ph.D. 

Pursuanlto 28 U.S.C. §1746, 1, Ronald L. Sollock, M.D., Ph. D., hereby declare 
that to the best of my knowledge, information, and behef, the following is true, accurate, 
qnd coiTect: 

1. I ara a Captain in the United States Navy Medical Corps with over 27 years of 
active duty service. I currently sei-ve as the Commander, Naval Hospital, Guantanamo 
Bay, and Joint Task Force Surgeon, Joint Task Force - Guantanaaiio Bay, Cuba (JTF- 
GTMO). I am responsible forthe medical care provided to personnel stationed at 
Guantanamo Bay and oversee the operation of the detention hospital that provides 
medical care to the detainees being held at Guantanamo Bay. I have served in this . 
position since January 1 1, 2006. Currently, there are approximately 460 detainees being 
held at the detention camp at Guantanamo Bay, Cuba. This declaration is based upon my 
personal knowledge and information supplied to me in my official capacity. 

2. I am a licensed physician, having received my medical degree from Baylor 
College of Medicine. 1 completed an internship at Baylor College of Medicine. I 
completed my Internal Medicine Residency at the National Naval Medical Center, 
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Bethesda, Maryland. I have also held teaching appointments at the Uniformed Services 
University of the Health. Sciences, Bethesda, Maryland. 

3. The .JTF-GTMO Detention Hospital is a 20-bed facility that is staffed to 
provide medical care to the detainees held at Guantanamo Bay, Cuba. The medical staff, 
consisting of approximately 100 military personnel, includes five medical doctors and 
one physician's assistant. In addition, the medical staff includes medical/surgical nurses, 
corpsmen, technicians (lab, radiology, pharmacy, operating room, respiratory, physical 
therapy), and adn:iinistrative staff 

4. All detainees, upon arrival at Guantanamo Bay, are given a complete physical 
examination. Medical issues identified during the examination, or identified during 
subsequent examinations, are followed by the medical staff Detainees may request 

• medical care at any time by making a request to guard personnel, who make rounds on 
the cellblocks multiple times daily, or the medical personnel, who make rounds on the 
cellblocks every day. In. addition to responding to detainee requests, the medical staff 
will investigate any medical issues observed by JT.F-GTMO guards or staff The 
availability of this care has resulted in thousands of outpatient contacts between detainees 
and medical staff, followed by in-patient care as needed, 

5. For medical procedures beyond the capability of the Detention Hospital, the 
detainees are transferred to tlie Naval Base Hospital at Guantanamo Bay, .ITF-GTMO 
can, and has, requested specialists tobe flown in to Guantanamo Bay to provide care to a 
detainee whose medical needs exceed the capabilities of the Detention Hospital and 
Naval Base Hospital, 
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6. The Medical staff at the Detention Hospital and the Naval Base Hospital have 
treated detainees for a variety of medical conditions including hepatitis, heart ailments, 
hypertension, combat wounds, diabetes, tuberculosis, appendicitis, inguinal hernia, 
leishmaniasis, malaria, and malnutrition. In addition to providing medical treatment and 
prescription drugs to detainees, JTF-GTMO's medical staff has provided detainees with 
prescription eyeglasses and. prosthetic limbs. 

7. For many of the detainees, it was the United States' military medical staff that 
initially diagnosed conditions that had been previously unknown to the detainee. Many 
of the detainees were suffering from significant, undiagnosed, and/or untreated medical 
conditions. JTF-GTMO has consistently provided high-quahty medical care to the 
detainees, equivalent to the medical care provided to active duty military members. As a 
result, the health, of the detainee population has markedly improved since their arrival at 
Guantanamo Bay. 

8. JTF-GTMO has performed over 290 surgical procedures since January 2002. 
The first surgeries performed at JTF-GTMO were primarily related to wound care and 
infection control, as many of the detainees had suffered injuries on the battlefield. Recent 
surgeries performed at JTF-GTMO range from common procedures, such as removing an 
appendix, to more complex intervention, such as coronary artery stint placement. 

9. The provision of medical care provided to a detainee is based solely upon a 
detainee's need ibr such care. Interrogations do not in anyway influence medical care 
provided to detainees. Medical care and treatment are not provided, denied, modified, or 
affected in any way by a detainee's cooperation, or lack thereof, during an interrogation 
session. Detainee naedical records are not available to interrogators. 
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10. In June, 2002, detainee ISN 654 (Mr. Al Ghizzawi) anived at Guantanamo 
Bay in good health. He continues to be in good health. Hehas access to medical care on 
a daily basis, as explained above. He has not been diagnosed with liver disease or cancer 
of any type. 

1 1 . Since arriving at Guantanamo Bay, detainee ISN 654 has consistently gained 
vv'eight overall. When he arrived, detainee ISN 654 weighed 138 pounds; he cuirently 
weighs 150.1 pounds. He is currently at 94% of his ideal body weight. 

12. During detainee ISN 654's initial medical evaluation, a history of hepatitis B' 
' v?as identified, and subsequently confimied by laboratory testing in August, 2002. 

During this initial medical examination, detainee ISN 654's abdominal exam was normal, 
except for mild right upper quadrant tenderness. Given his. history of Hepatitis B, routine 
evaluations were instituted per guidelines provided by Gastroenterology for patients with 
chronic Hepatitis B. This includes routine ultrasound evaluations and serum laboratory 
testing, to include liver function tests, complete blood counts, electrolytes, and tumor 
marker, alpha-fetoprotein. In October 2002, and again in May 2003, an ultrasound was 
performed on tise detainee's right upper quadrant abdomen. Both studies were 
interpreted as nonnal. Wl'ien provided the opportunity for a follow-up ultrasound in 
January 2006, detainee ISN 654 refused. His most recent liver test in February 2006 was 
normal. That test included serum liver transaminases and bilirubin levels. 




14. On June 28, 2006, detainee ISN 654 consented to a physical examination for 
a complaint of abdominal pain. During his evaluation, detainee ISN 654's lungs were 
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bilaterally clear to auscultation; his heart was of normal rate and rhythm and free of 
rnumvurs: his abdomen, was benign, without distention, palpable masses, 
hepatosplenomegaly (sweH.in.g of the liver or spleen), discomfort with palpation, or 
dilation of the superficial veins of the abdomen or chest. There was no clinical evidence 
of jaundice (yellowing of the eyes and skin) or ascites (abdominal distension from excess 
lluid in the peritoneal cavity) that can be indicative of liver problems, Detainee ISN 654 
then declined any further laboratory, radiology, or medical inter\'ention for his complaint. 

15. A routine follow-up evaluation was performed on 05 September 2006. 
During this medical evaluation, detainee ISN 654's medical examination was notable for 
mild right upper quadrant abdoim'nal pain. He had normal bowel sounds, with the- 
remainder of his abdominal exam documented as benign. There was no distention, 
palpable masses, hepatosplenomegaly, dilation of the superficial veins of the abdomen or 
chest, jaundice, or ascities. Detainee ISN 654 consented at this visit to recommended 
laboratory evaluations, to includea complete blood count (CBC), coagulation panel, 
complete metabolic profile (CMP), serum magnesium, phosphorus, and amylase, 
hepatitis B DNA viral load,. atpha.-.t}j;toprotein, and a urinalysis. The CBC, coagulation 
paneL CMP, magnesium, phosphorus, amylase, and tirinalysis were within the limits of 
normal. The remainder of tlie studies are pending. He will be scheduled for the next 
available appointment tor a right upper quadrant ultrasound. 

16. Detainee ISN 654 has received diverse medical treatment since arriving at 
Gunnianamo Bc\ 
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17. Though he has comphiined of abdominal pain previously, detainee ISN 654 
has not made complaints to ihe medical department with regard to having a bloated 
stomach, vomiting, or diarrhea. He is able to stand in a prone position. There is no 
record of detainee ISN 654 liaving "passed-out" from pain, as alleged. 

I declare under j:)enally of peijury pursuant to the laws of the United States that 
the foregoing is true and correct. 



Dated: ^_SSep!ember 2006 



^ 




L 



K«» 



Ronald L. Sollock, M.D., Ph. D. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 



HAJI BI.SMULLAH> et al. 

Petitioners, 



DONALD RUMSFELD, 
Secretary of Defense 

Respondent 



No. 06-1 197 



Pursuant to 28 U.S.C. §1746, 1, Patrick M. McCartliy, hereby declare that to the best of 
my knowledge, information, and belief, the following is true, accurate, and correct: 

1 . I am a Commairder in the United States Navy with over eighteen (1 8) years of active 
duty service, I currently serve as the Staff Judge Advocate, Joint Task Force - 
Guantanamo, Guantanamo Bay, Cuba (JTF-GTMO). I am responsible for all legal 
advice and the completion of all legal responsibilities on behalf of JTF-GTMO. I have 
served in this position since May 2, 2006. Unless otherwise noted, the statements 
contained in this declaration are based upon my personal knowledge or information 
supplied to me in my official capacity, 

2, My responsibilities include facilitating habeas corpus counsel access to their clients 
who are detained by JTF-GTMO and compliance by such counsel vAth JTF-GTMO 
security procedures and force protection safeguards, including those prescribed by the 
Amended Protective Order and Procedui-es for Counsel Access to Detainees at the United 
States Naval Base in Guahtanamo Bay, Cuba (Protective Order), w'hich was' attached as 
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an appendix in In Re Guantanamo Bay Detainee Cases, 344 F. Supp. 2d 174 (D.D.C. 
Nov. 8, 2004). Wiiile, in many respects, the process outlined by the Protective Order has 
been successful in protecting the legitimate and important national security interests of 
the United States while ensuring that attorneys representing detainees are permitted 
effective access to their clients, there nevertheless have been situations threatening the 
safety and security of both JTF-GTMO personnel and detainees as a result of 
inadequacies in the- Protective Order. 

3. All attorneys sign and agree to comply fblly with the Protective Order prior to coming 
to JTF-GTMO and are briefed repeatedly about the relevant JTF-GTMO security rules 
and procedures. These rules and procedures ensure the security of JTF-GTMO staff, as 
well as the health and well-being of detainees and their attorneys. Some provisions of the 
current Protective Order, however, are vague or do not fully address a particular situation. 
These "gaps" have led to situations, of which JTF-GTMO basbecome aware after the 
fact, which potentially compromised the security of die camp. 

4-, Many of the problems we have encountered in the past are a result of legal mail being 
reviewed only for physical contraband and not for content contraband. This has resulted 
in non-legal documents and information being sent or delivered through the legal mail 
processes provided for in the Protective Order to detainees without the proper and typical 
security review conducted by JTF-GTMO on all non-legal mail. For instance, on or 
about January 24, 2006, a detainee was observed by guards and heard to be reading from 
"The Torture Papers: The Road' tO' Abu GhOTb," which' was labeled 'legd" by Band on' 
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the page edges. The book had not been submitted for a security review as non-legal 
mail. The book contained a number of documents related to investigations into the 
military operations of the United States in Iraq, to include information related to the 
investigations at Abu Ghraib. JTF-GTMO confiscated the book, as it was a serious threat 
to the security of the camp. Such materials could incite detainees to violence, leading to 
a destabihzation of the camp. 

5. Similarly, in July 2005, a detainee at the Detention Hospital was awaiting routine 
dental care and was overheard by a linguist in conversation with another detainee, 
reporting that his habeas attorney told him about various acts of war and terrorism in Iraq, 
provided him a report on the London bombing which included Al Zawahiri's efforts to 
take credit for the bombing, and told him about other acts of violence in Syria and Iraq. 
The discussion of such incendiary information constitutes a threat to the security of the 
camp. The report referenced above was not submitted for approval through the non-legal 
mail processes. In a similar vein, on or about March 31, 2006, another attorney gave his 
detainee client a copy of a speech given at an Amnesty International Conference without 
sending it through the non-legal mail review processes. The detainee then voluntarily 
approached JTF-GTMO military personnel, asking them to translate the speech. The 
speech contained inflammatory information regarding current political events, as it 
contained, information about ongoing efforts in the war on terror. Such information 
threatens the security of the camp, as it could incite violence among the detainees. 
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6. On or about Febiuary 1 8, 2005, a group of detainees, some of them co-ciients of the 
same law firm, were found in a com.muna! location in Camp IV reading through a series 
of documents containing biographies and photos of various detainees. The documents 
also included news articles relating to general detention issues at Guantanamo Bay. None 
of these documents was submitted for review through the non-legal mail processes. 

7. JTF-GTMO does not allow media access to detainees for security reasons. However, 
on more than one occasion counsel has used access to Guantanamo Bay and to the 
detainees as a means of obtaining Information for the purpose of passing it on to the 
media. Following their visit with detainee clients at the end of August 2005, one law 
firm's attorneys posted pictures of their JTF-GTMO access badges and a picture of a U.S. 
Coast Guard port security boat on the website of a New York commercial radio station 
(WNYC) at http://wnyc.org/news/articles/52983. On the website, the radio station stated 
that a microphone and cameras were given to- the lawyers in order to obtain or complete 
reports on their representation of detainees. It is not known whether these attorneys took 
other photographs or made other recordings during their visit to Guantanamo Bay, No 
pictures taken by attorneys were cleared to leave the base. As a result of these actions, 
the JTF-GTMO security maiiager was required to change the badging required for 
escorted personnel. 

8. On March 3, 2006, British Broadcasting Corporation (BBC) News posted on its 
website an article both in written and audio form using information provided by a 
detainee regarding his treatment at Guantanamo Bay. Thearticle represented that the ' 
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detainee's attorney took questions from a BBC reporter with him to his meeting with the 
detainee in order to ask the detainee those questions, Thereafter, the attorney provided 
the answers to the BBC reporter to use while writing the article. Using counsel meetings 
to, in effect, conduct interviews for media outlets, whether directly or indirectly, is 
inconsistent with the purpose of counsel access at Guantanamo Bay. The questions posed 
to the detainee were not submitted through the non-legal mail processes for review, 

9. Most recently, after meeting with his attorney on August 15, 2006, a block guard 

. overheard a detainee discussing recent developments in the conflict between Hezbollah 
and Israel, Providing such infoimation to a detainee threatens the security of the camp, 

10. The above-mentioned examples are only a sampling of the problems we have 
experienced at Guantanamo Bay under the Protective Order. 

I declare under penalty of perjury pursuant to the laws of the United States that the 
foregoing is true and correct, to the best of my knowledge, information and belief 



Dated: August ^, 2006 




Patrick M, McCarthy 
Commander, JAGC, U.S. Navy 
Staff Judge Advocate, JTF-GTMO 



